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Jurisdiction. 


The District Court had jurisdiction of the original com- 
plaint and the second amended complaint’ to set aside and 
cancel naturalization pursuant to the provisions of Sec- 
tion 340(a) of the Immigration and Nationality Act of 
fo2 (So U.S.C. 1451(a), 1952 Ed.). 


This Court has jurisdiction of this appeal pursuant to 
the provisions of Title 28, United States Code, Section 
1291, the findings, conclusions and judgment of the Dis- 
District Court (Appx. C) being a final order. 


1We attach as an appendix to this brief, marked “Appendix C”, 
“Appendix D” and “Appendix E”, respectively, copies of the Second 
Amended Complaint, Answer to the Second Amended Complaint, 
and the Findings, Conclusions and Judgment of the District Court. 


Ra ae 
Statutes and Regulations Involved. 


The complaint to denaturalize was brought pursuant to 
Section 340(a) of the Nationality Act of 1952 (66 Stat. 
260) (8 U.S. C. 1451(a), 1952 Ed.), which reads in part 
as follows: 


“81451. Revocation of naturalization—Concealment 
of material evidence; refusal to testify. 


“(a) It shall be the duty of the United States dis- 
trict attorneys for the respective districts, upon af- 
fidavit showing good cause therefor, to institute pro- 
ceedings in any court specified in subsection (a) of 
section 1421 of this title in the judicial district in 
which the naturalized citizen may reside at the time 
of bringing suit, for the purpose of revoking and 
setting aside the order admitting such person to citi- 
zenship and canceling the certificate of naturaliza- 
tion on the ground that such order and certificate of 
naturalization were procured by concealment of a 
material fact or by willful misrepresentation, and such 
revocation and setting aside of the order admitting 
such person to citizenship and such canceling of cer- 
tificate of naturalization shall be effective as of the 
original date of the order and certificate... .” (Em- 
phasis added. ) 


Defendant was naturalized on the 28th of November, 
1940. The Nationality Act of 1940 did not become ef- 
fective until 90 days after October 14, 1940, and is there- 
fore not applicable. The Immigration and Nationality 
Act of 1906 (34 Stat. 596), as amended by the Act of 
March 2, 1929 (45 Stat. 1512), is applicable. Sections 
4,9, 11 and 28 read in pertinent part as follows: 

“Sec. 4. That an alien may be admitted to be- 
come a citizen of the United States in the following 
manner and not otherwise: 
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“First. He shall declare on oath before the clerk 
of any court authorized by this Act to naturalize 
ahens, or his authorized deputy, in the district in 
which such alien resides, two years at least prior to 
his admission, and after he has reached the age of 
eighteen years, that it is bona fide his intention to 
become a citizen of the United States, and to renounce 
forever all allegiance and fidelity to any foreign prince, 
potentate, state, or sovereignty, and particularly by 
name, to the prince, potentate, state, or sovereignty 
to which the alien may be at the time a citizen or 
subject. And such declaration shall set forth the 
name, age, occupation, personal description, place of 
birth, last foreign residence and allegiance, the date 
of arrival, the name of the vessel, if any, in which 
he came to the United States, and the present place 
of residence in the United States of said alien: Pro- 
vided, however, That no alien who, in conformity 
with the law in force at the date of his declaration, 
has declared his intention to become a citizen of the 
United States shall be required to renew such decla- 
ration. (Emphasis added.) 


“Second. Not less than two years nor more than 
seven years after he has made such declaration of 
intention he shall make and file, in duplicate, a peti- 
tion in writing, signed by the applicant in his own 
handwriting and duly verified, in which petition such 
applicant shall state his full name, his place of resi- 
dence (by street and number, if possible), his occu- 
pation, and if possible, the date and place of his birth; 
the place from which he emigrated, and the date and 
place of his arrival in the United States, and, if he 
entered through a port, the name of the vessel on 
which he arrived; the time when and the place and 
name of the court where he declared his intention to 
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become a citizen of the United States; if he is married 
he shall state the name of his wife and, if possible, 
the country of her nativity and her place of resi- 
dence at the time of filing his petition; and if he has 
children, the name, date, and place of birth and place 
of residence of each child living at the time of the 
filing of his petition; Provided, That if he has filed 
his declaration before the passage of this Act he 
shall not be required to sign the petition in his own 
handwriting. 


“The petition shall set forth that he is not a dis- 
believer in or opposed to organized government, or 
a member of or affiliated with any organization or 
body of persons teaching disbelief in or opposed to 
organized government, a polygamist or believer in 
the practice of polygamy, and that it is lus mtention 
to become a citizen of the Umted States and to re- 
nounce absolutely and forever all allegiance and fidel- 
ity to any foreign prince, potentate, state or sover- 
eignty, and particularly by name to the prince, po- 
tentate, state or sovereignty of which he at the time 
of filing of his petition may be a citizen or subject, 
and that it is his intention to reside permanently 
within the United States, and whether or not he has 
been denied admission as a citizen of the United 
States, and, if denied, the ground or grounds of such 
denial, the court or courts in which such decision 
was rendered, and that the cause for such denial has 
since been cured or removed, and every fact material 
to his naturalization and required to be proved upon 
the final hearing of his application. (Emphasis added.) 


“As to each period of residence at any place in the 
country where the petitioner resides at the time of 
filing his petition, there shall be included in the peti- 
tion the affidavits of at least two credible witnesses, 
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citizens of the United States, stating that each has 
personally known the petitioner to have been a resi- 
dent at such place for such period, and that the peti- 
tioner is and during all such period has been a per- 
son of good moral character. 


“At the time of filing his petition there shall be 
filed with the clerk of the court a certificate from the 
Department of Commerce and Labor, if the petitioner 
arrives in the United States after the passage of this 
Act, stating the date, place, and manner of his ar- 
rival in the United States, and the declaration of in- 
tention of such petitioner, which certificate and decla- 
ration shall be attached to and made a part of said 
petition. 


“Third. He shall, before he is admitted to citizen- 
ship, declare on oath in open court that he will sup- 
port the Constitution of the United States, and that 
he absolutely and entirely renounces and abjures all 
allegiance and fidelity to any foreign prince, potentate, 
state or sovereignty, and particularly by name to the 
prince, potentate, state, or sovereignty of which he 
was before a citizen or subject; that he will support 
and defend the Constitution and laws of the United 
States against all enemies, foreign and domestic, and 
bear true faith and allegiance to the same. 


“Fourth. No alien shall be admitted to citizenship 
unless (1) immediately preceding the date of his peti- 
tion the alien has resided continuously within the 
United States for at least five years and within the 
county where the petitioner resided at the time of 
filing his petition for at least six months, (2) he has 
resided continuously within the United States from 
the date of his petition up to the time of his admis- 
sion to citizenship, and (3) during all the periods 
referred to in this subdivision he has behaved as a 
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person of good moral character, attached to the prin- 
ciples of the Constitution of the Umted States, and 
well disposed to the good order and happiness of the 
Umited States. At the hearing of the petition, resi- 
dence in the country where the petitioner resides at 
the time of filing his petition, and the other qualifica- 
tions required by this subdivision during such resi- 
dence, shall be proved by the oral testimony of at least 
two credible witnesses, citizens of the United States, 
in addition to the affidavits required by this Act to be 
included in the petition. If the petitioner has re- 
sided in two or more places in such county and for 
this reason two witnesses can not be procured to 
testify as to all such residence, it may be proved by 
the oral testimony of two such witnesses for each 
such place of residence, in addition to the affidavits 
required by this Act to be included in the petition. 
At the hearing, residence within the United States 
but outside the county, and the other qualifications 
required by this subdivision during such residence 
shall be proved either by depositions made before a 
naturalization examiner or by the oral testimony of 
at least two such witnesses for each place of residence. 
(Emphasis added.) 
x * * * * * D * 


“Sec. 9. That every final hearing upon such peti- 
tion shall be had in open court before a judge or 
judges thereof, and every final order which may be 
made upon such petition shall be under the hand of 
the court and entered in full upon a record kept for 
that purpose, and upon such final hearing of such 
petition the applicant and witnesses shall be examined 
under oath before the court and in the presence of 
the court. 

* x 2 * * * * * 
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“Sec. 11. That the United States shall have the 
right to appear before any court or courts exercising 
jurisdiction in naturalization proceedings for the pur- 
pose of cross-examining the petitioner and the wit- 
nesses produced in support of his petition concerning 
any matter touching or in any way affecting his right 
to admission to citizenship, and shall have the right 
to call witnesses, produce evidence, and be heard in 
opposition to the granting of any petition in naturali- 
zation proceedings.” (This section in the 1952 Act 
is found in 8 U. S. C. 3447(d).) (Emphasis added.) 


x * * * * * x * 


“Sec. 28. The Commissioner of Naturalization, 
with the approval of the Secretary of Labor, shall 
make such rules and regulations and such changes 
in the forms prescribed by section 27 of this Act as 
may be necessary to carry into effect the provisions 
of the naturalization laws. Certified copies of all 
papers, documents, certificates, and records required 
to be used, filed, recorded, or kept under any and all 
of the provisions of this Act shall be admitted in evi- 
dence equally with the originals in any and all pro- 
ceedings under this Act and in all cases in which the 
originals thereof might be admissible as evidence.” 


It was not until the Act of 1940 became effective that 
the provision was made (8 U. S. C. 705) that no person 
should be naturalized as a citizen of the United States 
who “believes in, advises, advocates or teaches, or who 
is a member of or affiliated with any organization, asso- 
Ciation, society or group that believes in, advises, advocates 
or teaches (1) the overthrow by force or violence of the 
Government of the United States or of all forms of law.” 


The complaint is therefore predicated upon the require- 
ments of the 1906 Act, as amended, as above set out, and 
upon the taking of the oath in open court as provided in 
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the 1906 Act and as contained in the Petition for Naturali- 
zation which contains the provisions, “I am attached to 
the principles of the Constitution of the United States and 
well disposed to the good order and happiness of the United 
States. It is my intention to become a citizen of the 
United States and to renounce absolutely and forever all 
allegiance and fidelity to any foreign prince, potentate, 
state, or sovereignty, of (which) at this time I am a sub- 
eer (Core Sinan) . 


Regulations. 


The pertinent regulations of the Immigration and Nat- 
uralization Service which were applicable at the time of 
defendant’s naturalization on November 28, 1940, and 
codified in Title 8, Code of Federal Regulations, Sub- 
chapter C, Part 70, are contained in the basic volume 
containing regulations in effect June 1, 1938. The 1939 
and 1940 Supplements to the Code of Federal Regulations 
do not contain any changes which are pertinent in this 
case. 


The pertinent portions of regulations which are con- 
tained in Section 70.7, 70.18, 70.20, 76.1, 76.4 and 76.7 
of Title 8, Code of Federal Regulations, read as follows: 

“70.7. Preliminary examinations; manner of con- 
ducting; facts to be ascertained. 


“Wherever practicable, preliminary examinations of 
applicants for naturalization and their witnesses will 
be made in person. The principal purpose of such 
examinations is to obtain information bearing upon 
the applicant’s admissibility to citizenship and the 
qualifications of the witnesses, rather than to obtain 
responses for record purposes. Both the applicant 
and the witnesses shall be carefully interrogated to 
determine whether the applicant has complied with the 
jurisdictional requirements of law, is mentally and 
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morally qualified for citizenship, is attached to the 
principles of the Constitution, and is well disposed 
to the good order and happiness of the United States. 
The question of possible arrests must be thoroughly 
covered. If the applicant has been arrested or charged 
with the violation of any law or ordinance, all the 
facts will be ascertained, including information as to 
whether conviction resulted. Particular attention 
must be given to the determination of the applicant’s 
marital history and the whereabouts of his wife and 
minor children. The questions will be repeated in 
different form and elaborated until the examiner is 
satisfied the person being interrogated fully under- 
stands them. The witnesses shall be questioned to 
develop not only their own credibility and competency 
but the extent of their personal knowledge of the ap- 
plicant’s residence, moral character, and attachment 
to the principles of the Constitution. Search will be 
made of appropriate court and other records in estab- 
lishing the qualifications of the applicant and the wit- 
nesses. (Emphasis added.) 
* & s 2 * * 2 * 


“70.18. Preliminary hearings upon petitions for 
naturalization by designated examiners; how con- 
ducted. Preliminary hearings upon petitions for nat- 
uralization by examiners or officers of the Immigra- 
tion and Naturalization Service designated by the 
judge or senior judge of any United States District 
Court pursuant to the Act of June 8, 1926 (44 Stat. 
709; 8 U. S. C. 339a), shall be conducted at such 
times and places as may be fixed by the designated 
examiner or officer upon the approval of the appro- 
priate district director. All notices to petitioners to 
appear at such hearings, if necessary, shall be given 
to them by the district director or divisional director, 
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as the case may be. Such hearings shall be open to 
the general public and shall be conducted in the orderly 
and dignified manner usual to a court proceeding. 
They shall be conducted in person by the designated 
examiner or officer, who must have before him in 
person the petitioner and his witnesses. Each peti- 
tioner and his witnesses shall be first duly sworn by 
the designated examiner or officer. The examination 
thereafter shall be thorough and courteous in manner, 
scrupulously fair, and free from prejudice or bias. 
The designated examiner or officer shall have before 
him at the preliminary hearing the record of the ad- 
ministrative examination in each case. He will not, 
however, be limited to the information contained in 
such record, but may use any material evidence or 
data received from other sources and may use and 
examine other witnesses than those produced by the 
petitioner. After the conclusion of the preliminary 
hearing in each case where a favorable recommenda- 
tion is to be made to the court the petitioner may be 
told when to appear before the court for final hear- 
ing or that he will be notified of the day. The wit- 
nesses in such a case may be excused from further 
appearance. In any case where the recommendation 
is unfavorable the designated examiner will inform 
the petitioner of his right to appear before the court 
in person with his witnesses for the final hearing, of 
which date he shall be notified. 
* * * S * * 2 * 


“70.20. Record of preliminary naturalization hear- 
img. At the time the designated examiner or officer 
conducts the preliminary hearing of each petitioner 
for naturalization he will enter on Form 2355 the 
petition number, petitioner's name, and, upon com- 
pletion of the examination, fill in the symbols indi- 
cating his findings and a brief notation of the reasons 
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for any unfavorable findings. This docket (Form 
2355) shall be signed by him and shall be made avail- 
able to the judge whenever desired, and after the final 
hearing filed of record in the field office. (44 Stat. 
70068 U. S.C. 3998.) 


* ze * * * * * 5 


“76.1. Preliminary form; to whom sent; when fee 
for certificate of arrival to accompany. Each pros- 
pective petitioner for naturalization shall be required 
to fill out properly, sign, and forward to the appro- 
priate district director Preliminary Application Form 
No. A-2214, accompanied by two photographs of the 
applicant in accordance with Part 74, and the appli- 
cant’s Declaration of Intention if one be required. 
The application shall also be accompanied by the statu- 
tory fee of $2.50 in the form of a money order made 
out “Payable to the order of the Commissioner of 
Immigration and Naturalization, Washington, D. C.’ 
for the necessary certificate of arrival, if the entry 
of the applicant into the United States occurred (a) 
after June 29, 1906, and a certificate of arrival is 
required to support a petition for naturalization, al- 
though a declaration of intention is not required, or 
(b) where the entry was after June 29, 1906, and 
the declaration of intention was made prior to July 


eee) (Sec. 3,48 Stat. 597; 8 U.S. C. 380a.) 
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“76.4. Oath of petitioner and witnesses. The peti- 
tion for naturalization shall be executed under oath 
or affirmation. The following shall be administered to 
the petitioner : 


“You do swear (affirm) that you know the contents 
of this petition for naturalization subscribed by you, 
that the same are true to the best of your own knowl- 
edge, except as to matters therein stated to be al- 
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leged upon information and belief, and that as to 
those matters you believe them to be true, and that 
this petition was signed by you with your full, true 
name: So help you God. 


“The following shall be administered to each of the 
witnesses who verify the petition: 


“You do swear (affirm) that the statements of fact 
you have made in the affidavit of this petition for 
naturalization subscribed by you are true to the best 
of your knowledge and belief; So help you God. (Sec. 
4 (2), 34 Stat. 597; sec. 6, 45 Stat. 1513; See 
S70.) 


* * 2 * * * * * 


“76.7. Proof of residence, good moral character, 
and other qualifications; depositions. The applicant 
for naturalization, except one granted special exemp- 
tion from the usual residential requirements by the 
naturalization laws, must have the petition for natu- 
ralization verified at the time it is filed, by the af- 
fidavits of at least two credible witnesses, citizens of 
the United States, for each period of residence at any 
place in the county in which the petitioner resides at 
the time of filing the petition. Each such witness shall 
state in his affidavit that he has personally known the 
petitioner to have been a resident at such place for 
such period and that the petitioner is and during all 
such period has been a person of good moral char- 
acter. No alien, except one otherwise specifically ex- 
empted by the naturalization laws, shall be admitted 
to citizenship unless (a) immediately preceding the 
date of his petition he has resided continuously within 
the United States for at least five years and for at 
least six months within the county where he resided 
at the time he filed his petition; (b) he has resided 
continuously within the United States from the date 


of his petition up to the time of his admission to citi- 
zenship; (c) during all the periods herein referred to 
he has behaved as a person of good moral character, 
attached to the principles of the Constitution of the 
United States, and well disposed to the good order 
and happiness of the United States. At the hearing 
of the petition, residence in the county where the peti- 
tioner resides at the time of filing his petition and the 
other qualificatoins required during such residence 
shall be proved by the oral testimony of at least two 
credible witnesses, citizens of the United States, in 
addition to the affidavits required to be included in 
the petition. If the petitioner has resided in two or 
more places in the county in which he resided at the 
time of filing his petition, and for this reason two 
witnesses cannot be procured to testify as to all such 
residence, it may be proved by the oral testimony of 
two such witnesses for each such place of residence. 
At the hearing, residence within the United States 
but outside the county, and the other qualifications re- 
quired during such residence shall be proved either 
by deposition made before a naturalization examiner 
or by oral testimony of at least two such witnesses 
for each place of residence. (Sec. 4(2), 34 Stat. 597; 
Pomme) (b), 43 Stat. 1513; 8 U. S. C379, 382.)” 


Statement of the Case. 


This is an action for denaturalization, based upon two 
causes of action stated in the Second Amended Complaint 
pox. C). The First Cause of Action alleges merely 
intentional concealment of material facts prior to natural- 
imation and that those facts are (Appx. C, par. V): (1) 
That prior to and at the time of filing said petition for 
naturalization defendant was an active member and officer 
of the Communist Party; (2) That prior to naturalization 
the defendant had been arrested and charged with viola- 
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tions outlined in paragraph V of the First Cause of 
Action; and (3) during the 5 years immediately preceding 
naturalization defendant did not behave as a person of 
good moral character. No proof as to the nature and aims 
of the Communist Party, or the defendant’s knowledge 
thereof, is necessary under the First Cause of Action. 
Proof of concealment of any one of the three items alleged 
in the First Cause of Action is sufficient to sustain a 
judgment of denaturalization. Proof of concealment of 
any one of the arrests alleged in item (2) is sufficient. 


The Second Cause of Action alleges willful misrepre- 
sentation in that in the proceedings which led to his 
naturalization the defendant (1) intentionally and falsely 
represented that the only organization to which he be- 
longed was the “Fraternal Benefit Society of International 
Workers Order,” and no others; that he had never be- 
longed to any Communist, Nazi or Facist organization, 
when in truth and fact he had been an active member 
and officer of the Communist Party of the United States 
from on or about the year 1926; (2) intentionally and 
falsely represented that he was attached to the principles 
of the Constitution of the United States and well disposed 
to the good order and happiness of the United States and 
it was his intention to renounce allegiance to any other 
state or potentate; and (3) intentionally and falsely repre- 
sented that he had never been arrested or charged with any 
violation of law of the United States or state or any city 
ordinance or traffic regulation. With regard to item (1), 
misrepresentation as to organizations to which he belonged, 
and item (3), misrepresentations that he had never been 
arrested, etc., the issue of the nature and aims of the 
Communist Party or the defendant’s knowledge thereof 
are still not put in issue by the pleadings and the real issue 
is the question of intentional misrepresentation. However, 
with regard to the misrepresentation alleged under item 
(2), as to appellant's “attachment” and ‘‘allegiance” to the 
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United States, the issue does arise as to his state of mind 
and proof of the nature and aims of the Communist Party, 
and the defendant’s knowledge thereof is an essential ele- 
ment because it is alleged that by reason of the defendant’s 
knowledge of the nature and principles of the Communist 
Party and his membership therein that he was not “at- 
tached to the principles of the Constitution” and he did 
not have any “intention to renounce” allegiance to a for- 
eign state. It is as to this phase of the case that appel- 
lant’s arguments with regard to the Supreme Court deci- 
sions in the Nowak and Maisenberg cases are directed. 
That those cases are clearly distinguishable is covered in 
Point II of our argument. 


The question is now raised for the first time and ap- 
pellant should therefore be barred from raising it on 
appeal, as to whether or not any of the arrests concealed 
by the appellant, as alleged in the First Cause of Action 
and likewise alleged to be misrepresented in the Second 
Cause of Action, were or were not illegal. The point is 
immaterial as discussed under our Point I, as to either 
the concealment or misrepresentation action even if ap- 
pellant had standing to raise the question at this point. 


The third problem raised by appellant is the question 
of res judicata of the naturalization decree. While there 
seems little merit to the contention, the question was ex- 
tensively treated in a memorandum for the District Court 
and we again treat all of the important cases in Point III 
of this brief. 


Since a denaturalization case essentially involves the 
petition for naturalization and the exaniination of the 
applicant by the Immigration and Naturalization Service, 
the documents which reflect those proceedings are particu- 
larly important. Since the exhibits are in their original 
form on this appeal, appellee has reproduced as Appendices 
“A” and “B” to this brief Government’s Exhibits 2A and 
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2B and Government’s Exhibits 2F and 2G which are the 
preliminary forms for application for naturalization, and 
the triplicate original of the petition for naturalization 
upon which the notations of the Immigration Examiners 
were made. 


In reading the testimony of Calvin Derringer, the 
Naturalization Examiner and the first witness for the 
Government in the action, it is almost essential that the 
Court have before it these two documents to understand 
the testimony. 


Appendices “C,” “D,” and “E,”’ reproduce the Second 
Amended Complaint, the Answer thereto, and the Court’s 
Findings, Conclusions and Judgment, respectively. These 
documents were not available in the Transcript of Record 
at the time this brief was prepared. 


In addition, there is attached to this brief, as Appendix 
“FP,” a list of the Government’s Exhibits and Defendant’s 
Exhibits which are before the Court in their original 
form, indicating pages in the Transcript of Record where 
such exhibits are referred to. A list of such exhibits was 
marked “Government’s Exhibit I for Identification.” 


As the complaint is drawn, and the case was tried and 
the Findings and Judgment were entered, any one ground 
of concealment or misrepresentation, such as concealment 
of arrests, or concealment of membership in the Com- 
munist Party, is alone sufficient to sustain the judgment 
of denaturalization. 
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ARGUMENT. 
IL, 

There Is Clear, Unequivocal and Convincing Evidence 
That Appellant Misreprsented That He Was a 
Person “Attached to the Principles of the Consti- 
tution of the United States” and That He Would 
Bear “True Faith and Allegiance to the United 
States,” and the Judgment of Denaturalization 
Should Stand on Those Grounds, as Well as on 
the Grounds of Concealment of Prior Arrests and 
Concealment of Membership and Officership in the 
Communist Party. 

Under Point One in appellant’s brief (App. Br. 4), 
he apparently desires to argue the applicability of the 
Nowak and Maisenberg cases, (Masenberg v. United 
States, 356 U. S. 670, and Nowak v. United States, 356 
U. S. 660). He says that “The findings are without 
support in the evidence.” It is difficult to determine which 
findings he is referring to. The heading of appellant’s 
Point I indicates he is referring to the findings of “con- 
cealment regarding membership in the Communist Party,” 
(Count J) whereas, the argument relates to evidence as 
to knowledge of the nature and aims of the Communist 
Party or advocacy thereof, which evidence was offered 
as to the allegations in Count Two in the Second Amended 
Complaint and the portions of paragraph II, Sub. (2) 
thereof as to misrepresentation of ‘“‘attachment to the Con- 
stitution” and “‘allegiance to the United States.” 

Appellant’s argument (App. Br. 6) practically con- 
cedes that the Government’s case proved he was an active 
member, leader and functionary of the Communist Party, 
and it can hardly be disputed from the testimony of 
Calvin Derringer that this fact was concealed by Mr. 
Chaunt [T. R. 22, 32-34, 40-42]. This is an issue raised 
by Count One and requires no proof as to the nature 
or aims of the Communist Party or appellant’s knowledge 
thereof. 
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It is in this respect, as well as others, that the instant 
case is so distinguishable from the Nowak and Matsenberg 
cases, supra. In neither of those cases was the defendant 
categorically questioned by the naturalization examiner 
concerning his organizational memberships generally, or 
with respect to possible Communistic beliefs specifically. 
In both Nowak and Matsenberg, the Government relied 
on the now well-known Question 28, which the Supreme 
Court held to be ambiguous. That question was never 
relied on in the present case. 

In the instant case, on the other hand, the district court 
has found as fact that the defendant intentionally and 
falsely represented that the only organization to which 
he belonged was the “Fraternal Benefit Society of In- 
ternational Workers Order,” and no others; that Natural- 
ization Examiner Reuben E. Wilson had asked him, “Do 
you believe in Communism, Fascism or Naziism?” and 
he intentionally and falsely answered “No”; and that the 
defendant had in fact been an active member and officer 
of the Communist Party since 1926 [Finding V, Count 
Two, Appendix E]. In the Nowak case, the District Court 
found that such categorical questions had not been asked 
(United States v. Nowak, 133 Fed. Supp. 191 (E. D. 
Micha. 19559). 

The questions put to this defendant were sufficiently 
clear to put him on notice that the examiner was inquiring 
into possible Communist membership or beliefs. His 
wilful concealment of such membership and beliefs, when 
specifically asked, is ground for revocation (United States 
v. Sweet, 106 Fed. Supp. 634 (E. D. Mich., 1952) sama 
Umited States v. Charnowola, 109 Fed. Supp. 810 (E. D. 
Mich., 1953), both affirmed 211 F. 2d 118 (CogAgiie 
1954), cert. den. 348 U.S. 817; United States v. Chandler, 
(S2edeesupp. 169 (D. Mal 1957): 


Perhaps, to make the issue clear, it would be well to 
set out at this point the allegations in Paragraph II of the 
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Second Cause of Action relating to misrepresentation of 
“attachment” and “allegiance,” which are as follows: 
“Said order admitting defendant to citizenship and 
said Certificate of Naturalization were procured by 
defendant by willful misrepresentation in that de- 
fendant in the proceedings which lead to his natural- 
ization . . . (2) intentionally and falsely repre- 
sented that during the five years immediately pre- 
ceding the date of his Petition for Naturalization de- 
fendant was, and behaved as, a person attached to 
the principles of the Constitution of the United States 
and well disposed to the good order and happiness of 
the United States, and intentionally and falsely rep- 
resented that it was the defendant’s intention to re- 
nounce absolutely and forever all allegiance and fidel- 
ity to any foreign prince, potentate, estate or sov- 
ereignty, and that it was his intention to bear true 
faith and allegiance to the United States of America 
and to support and defend the Constitution and laws 
of the United States of America against all enemies, 
foreign and domestic, whereas, in truth and in fact, 
by reason of defendant’s membership in, and his 
knowledge of the nature and principles of the Com- 
munist Party, the defendant was not and had not 
behaved as a person attached to the principles of the 
Constitution of the United States or well disposed 
to the good order and happiness of the United States, 
and it was not defendant’s intention to renounce abso- 
lutely and forever all allegiance and fidelity to any 
foreign prince, potentate, state or sovereignty, and 
it was not his intention to bear true faith and alle- 
giance to the United States of America or to support 
or defend the Constitution and laws of the United 
States of America against all enemies, foreign and 
domestic.” 


This allegation follows very closely the provisions of 
the statute setting out the requirements for naturalization 
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(supra, under Statutes and Regulations and, in particular, 
the naturalization statute, Section 4, subparts Second, 
Third and Fourth). [Finding VIII, Second Cause of 
Action, Appendix E.] 

In order to prove concealment of the requirement of 
“attachment” and “allegiance,” appellee relies upon Ques- 
tion 25 in the Preliminary Form for Petition for Natural- 
ization, which was Exhibit 2B (Appendix A) which in- 
quires whether or not the applicant has read the oath of 
allegiance and is willing to take the oath in becoming a 
citizen, and the certification at the bottom of that form 
that the statements made in the form are true to the best 
of the appellant’s knowledge and belief, plus appellant’s 
oral statements under oath to the Immigration Examiner 
Reuben E. Wilson as reflected in his written notation on 
Exhibit 2G “R.E.W. AC” [T.R. 61, 71]. Appelleeaiiiiiier 
relies upon the oath which was administered by the Court 
at the time of the naturalization, as required by Section 4 
of the statute, subsection Third (supra). 

It is clear from the testimony of Calvin Derringer, the 
Immigration Examiner, that not only did Mr. Chaunt fill 
out the answers “Yes” to Question 25, in both places 
provided on the form (see Appendix B), and signed that 
petition, but he was again orally asked the questions under 
oath by Mr. Derringer, and reiterated the answers, as 
indicated by the fact that the answers on said exhibit 
(see Appendices A and B) are circled by Mr. Deramioes 
[T. R. 39-41]. There is no question that at the time the 
appellant was naturalized he took the statutory oath be- 
fore the Court to support the Constitution of the United 
States and renounce all allegiance to any foreign state, 
and to bear true faith and allegiance to the United States. 

The real issue as to the allegations of lack of “attach- 
ment” and lack of “allegiance” (supra) insofar as the 
evidence is concerned, is whether or not, at the times the 
appellant made these statements under oath, and for five 
years prior thereto, and at the time he took the oath of 
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allegiance, by reason of his membership in the Communist 
Party and his knowledge of the aims and objectives there- 
of, and its international character and domination by the 
Russian Government, he had a state of mind which was 
that of attachment to the Constitution and allegiance to 
the United States or whether, as alleged in Count Two 
of the complaint, he in truth and in fact was not and had 
not behaved as a person attached to the Constitution, and 
it was not his intention to bear true faith and allegiance 
to the United States of America. 


We must further distinguish the argument in appellant’s 
brief (App. Br. 6), where it is said that proof of active 
membership anc leadership in the Communist Party “does 
not suffice to make out the Government’s case, for Con- 
gress in the Immigration and Naturalization Act of 1952 
has not made membership or holding office in the Com- 
munist Party a ground for loss of citizenship.”” Nowhere 
in the complaint is it alleged that memberslip in the Com- 
munist Party is a ground for loss of citizenship, nor is 
that issue raised under the Second Cause of Action or the 
allegations above set out. What is raised in the First 
Cause of Action, among other items, is the issue of “con- 
cealment” of a material fact, to-wit, concealment of mem- 
bership in the Communist Party, which is quite a different 
thing. 

Concealment of arrests or concealment of membership 
in an organization, revelation of either of which might 
have lead the Immigration Service to make further in- 
vestigation of the appellant, is sufficient grounds upon 
which to base a decree of denaturalization. See United 
Siaves v. Corrado, 121 Fed. Supp. 75, 227 F. 2d 780, cert. 
den. 351 U. S. 925; Stacher v. United States, 258 F. 2d 
112, cert. den. 358 U. S. 907, and a more detailed discus- 
sion of this under Point II of this brief. 


We turn now to the evidence with regard to the state 
of mind of the appellant at the time that he represented 


to the Immigration Service in answer to Question 25 that 
he was willing to take the oath of allegiance and attach- 
ment, and at the time that he actually took the oath of 
allegiance and attachment. 


The appellant did not take the witness stand on his own 
behalf to either admit, deny or explain, with regard to any 
of the evidence offered by appellee, or as to any of the 
issues raised by the complaint. He was called as a wit- 
ness by appellee under Rule 43(b), and declined to answer 
any of the questions which were asked him, so that as 
Judge Yankwich said in the case of United States v. Title, 
132 Fed. Supp. 185, at 188, “The failure to testify leaves 
the record without any defensive matter except such as 
is contained in the cross-examination of the Government’s 
witnesses and some documentary evidence offered by the 
defendant . . .” Moreover, Judge Yankwich further 
indicated in the Title case, there is a “justifiable infer- 
ence(s) permitted from failure to produce evidence which 
it was in the power of the defendant to produce,’ and 
there is a clear distinction between that justifiable infer- 
ence, and the fact that no unfavorable inference could be 
drawn from the fact of assertion of the claim of privilege. 
As this Court said in Jimineg v. Barker (1958), 252 F. 
2d 550, where he declines to answer the questions he ac- 
cepts the hazards that follow. 


So we do not have in this case any expression from the 
defendant with regard to his own state of mind at and 
prior to the time he took the oath of naturalization. Other 
than that, state of mind is a question which is proved by 
evidence of acts and conduct which is the basis of the 
appellee’s case here on this point. 

See also the following cases: 

Local 167 International Brotherhood of Teamsters 
v. United States of America (S. Ct., 1934), 291 
ess 2200: 
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Anderson v. United States of America (5 Cir., 
1OSO)e Ss F. 2d"243; 


Wiliams v. United States of America (5 Cir., 
1982) WoO. 2d 921; 


Kent v. Uited States of America (5 Cir., 1946), 
7 oe 2d 1. 


Without minutely summarizing the testimony of John 
Lautner there is little question but that Exhibits 17, 
18, 27 and 28 in evidence, were the “textbooks” of the 
Communist Party and set forth the Communist doctrines 
which sustain the allegations in paragraph III of the 
Second Cause of Action, that the Communist Party ad- 
vised, advocated and taught and caused to be written, 
circulated, published and distributed printed matter which 
taught the duty, necessity and propriety of overthrowing 
by force and violence the Government of the United States. 


We proceed then to the particular evidence which in- 
dicates the knowledge of the appellant at and prior to the 
date of his naturalization on November 28, 1940, of 
the aims and cbjectives of, and his participation in the 
program of, the Communist Party of the United States, 
and his knowledge of the fact that said Communist Party 
of the United States, was a section of an international 
organization called “The Communist International,” and 
that decisions made by the international organization were 
binding upon the Communist Party of the United States 
and the individual members thereof, as alleged in para- 
graph IV of Count Two. 


Perhaps it would be well, before outlining the activities 
of the defendant as related by the witnesses, if we call 
attention to what this case is not. It is mot a case where 
membership in the Communist Party is sought to be 
proved only by evidence of attendance at secret or “closed” 
meetings. It is not a case in which the defendant’s knowl- 
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edge of the aims of, or his belief in, the Communist Party 
is sought to be proven by “so-called government witnesses,” 
who have left the Communist Party and as to which there 
have been claims they were previously discredited. It is 
not a case where the Government relies on oral testimony 
only. 


It is a case in which the Government relies on the testi- 
mony of some witnesses who were members of the Com- 
munist Party; some witnesses who had absolutely no con- 
nection with and never were members of the Communist 
Party; on documentary evidence such as four Communist 
Party membership books personally signed by the de- 
fendant, Peter Chaunt, as a District Organizer [i 
Vol. V, 193-197; Exs. 4, 5, 6 and 7 in evidence]; articles 
written by the defendant, Peter Chaunt, and published in 
newspapers; and testimony by competent, percipient and 
reliable witnesses, unimpeached, who testified to the de- 
fendant’s activities over a long period, starting in 1930 
through 1940 when he was naturalized, and after. It 1s 
a case in which the activities of Peter Chaunt as a District 
Organizer of the Communist Party and as a high “func- 
tionary,” in a position of leadership in that party, is well 
established by several witnesses including the witness, 
John Lautner, who likewise, during his membership in 
the Communist Party, was also a District Organizer, 
functioning in identical capacities, with identical duties 
and functions, and a witness who personally knew and 
associated and worked with the defendant over a long 
period of time in these capacities. It zs a case in which 
the witnesses did not know each other, never were asso- 
ciated, but each had occasion to meet or work with the 
defendant Chatunt in various places in the United States 
in which he operated—in St. Louis, Missouri, in Hamilton, 
Ontario, in Buffalo, New York, and elsewhere. 


Volumes [V through VII of the Transcript of Record, 
pages 1-550, consists of the testimony of these witnesses 


and is a detailed recital of the occasions and events over 
a period of ten years prior to the defendant’s naturaliza- 
fen as to which they were competent to testify. For a 
clear understanding of the breadth and scope of the evi- 
dence regarding the defendant, it is necessary to read 
those 550 pages. In this brief we suggest only the out- 
line of the defendant’s activities. 


The evidence starts with the years 1928 and 1929. 
fiie witness Lautner [T. R. Vol. V, 287-314, 326-353; 
Vol. VI, 356-483; Vol. VII, 516-525] testified that the 
defendant in those years was working in Akron, Ohio, 
in the Young Communist League, along with Betty 
ernett |T. R. Vol. VI, 417]. 


The next activity we find the defendant engaged in is 
about the year 1930 when he was District Organizer of 
the Communist Party, District 15, which was located in 
Connecticut. At that time not only was the defendant 
District Organizer, but according to Exhibit 8, which is 
a copy of the Daily Worker dated January 22, 1930, he 
was a speaker at a Lenin memorial. 


We have testimony on cross-examination of witness 
Lautner that the Communist Party annually had these 
memorials and that the district organizers of the various 
districts were usually the speakers. 


Mimme the same year of 1930, the defendant Peter 
Chaunt wrote an article in the Daily Worker, entitled 
“Offensive Strategy, by Peter Chaunt, District Organizer, 
District 15.” His name was also mentioned in another 
article in the Daily Worker dated February 10, 1930, as 
a Communist Party organizer for the particular district. 


The defendant was a District Organizer in the Buffalo, 
New York, District of the Communist Party, District 
No. 4. Witness Kalke [T. R. Vol. IV, 112-183] met the 
defendant during that time, either the winter of 1930 or 
1931, in the offices of the Unemployed in Council, in New 
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York and the testimony is that the Unemployed Council 
was an instrumentality of the Communist Party in the 
sense that it was used by the Communist Party to foster 
its ends. 


At the time the witness Kalke met the defendant, the 
defendant introduced himself as the new District Or- 
ganizer of the Communist Party in Buffalo, New York. 
A few weeks later the defendant assigned witness Kalke, 
as a member cf the Communist Party, to do agitational 
work in the Broadway Auditorium in connection with an 
unemployed demonstration which was to take place later. 
On the morning of the unemployed demonstration we find 
the defendant in the offices of the International Labor 
Defense, instructing witness Kalke and others including 
Joseph Bogdon and Elvi Wekmark as to what they 
should do in connection with the demonstration. Witness 
Kalke was to go to the Common Council, and to make a 
speech after he would be introduced by a person by the 
name of Hall, the International Labor Defense Director, 
which witness Kalke did [T. R. Vol. IV, 119]. 


We next find the defendant at a convention of the 
Young Communist League in Rochester, New York, where 
he was again introduced as the District Organizer for the 
Communist Party, and he spoke to the convention con- 
cerning the work of the Young Communist League and 
what its function was in connection with the Communist 


Patty [T. R. Volley 22). 


Later we find the defendant in about April of 1931 at a 
meeting of the Young Communist League committee, 
criticizing witness Kalke for his lack of militancy in the 
Communist Party and telling him that in order to give 
him a chance to redeem himself he would send him as a 
colonizer to Syracuse, New York [T. R. Vol. IV, 129]. 
And he also gave witness Kalke the name of the person 
he was to contect in Syracuse, New York. And witness 
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Kalke did go to Syracuse, New York, and contact this 
particular person. 


The defendant later had contact with witness Kalke 
in the Communist Party headquarters in New York and 
allowed the witness to work in the International Labor 
Defense. While witness Kalke was working in the Inter- 
national Labor Defense the defendant told him about 
certain persons who had been arrested in Niagara Falls 
and advised witness Kalke to go to Niagara Falls and try 
to secure aid for them and to go into court, if necessary, 
and protest the convictions. 


In addition to this, we find the defendant’s name ap- 
pearing in the Daily Worker of January 23, 1931 [Ex. 
1] in evidence], in connection with a plan that Peter 
Chaunt had outlined for a problem that existed in Little 
Rock, Arkansas. 


For three days during the year 1931 the defendant, 
along with Witness Lautner, taught Leninism at a train- 
ing school for Communism in the Canadian Party, in 
Hamilton, Ontario [T. R. Vol. V, 292]. In this activity 
the defendant was expounding the very matters which 
are at issue here and as to which we have the question 
of his state of mind [T. R. Vol. V, 296]. 


Later we find the defendant, between about 1932 to 
about 1935, as District Organizer in the St. Louis, 
Missouri, area. There witness George E. Duemler (never 
a member of the Communist Party), an attorney for the 
United States Department of Labor since 1939, and at that 
time an attorney representing a large number of unions 
and various other organizations, came in contact with 
the defendant [T. R. Vol. V, 208-239]. Witness Duem- 
ler particularly remembers a convention of the Con- 
tinental Congress of Workers and Farmers which was 
held in Columbus, Missouri, on July 3, 1933. Before the 
convention took place the defendant came to witness 
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Duemler and asked him to furnish credentials for the 
Communist Party to be admitted as a member of this 
Continental Congress. He was refused. 


At the time of the convention the defendant marched 
in with his followers and demanded that the Communist 
Party and other organizations that he purported to repre- 
sent be admitted to this Congress. Exhibit 37, which is 
a part of a newspaper, The Columbia Missourian, dated 
July 3, 1933, ran a story on the matter. 


During the period of time, which was approximately 
two years, that Mr. Duemler was acquainted with the 
defendant, he had occasion to come in contact with him 
frequently. On all of these occasions the defendant, Peter 
Chaunt, sought to have Mr. Duemler join in with the 
Communist Party in some sort of activity. 


On one occasion in February, 1944, the defendant de- 
livered a protest to the Austrian Consul as spokesman 
for the Communist Party of the United States. 


The defendant also admitted to the witness George E. 
Duemler that he was the District Organizer of the Com- 
munist Party in the St. Louis area. Mr. Chaunt, in the 
St. Louis area, was known as “Mr. Communist.” 


While the defendant was District Organizer in St. 
Louis we also have his name appearing on two occasions 
as the District Organizer of the Communist Party in 
news stories in the Daily Worker [Exs. 9 and 10]. 


While the defendant was in St. Louis we also have 
the testimony of Witness Rushmore, who, when he first 
met the defendant, was not a member of the Communist 
Party [T. R. Vol. V, 248-268]. He was very young 
and had been interested in Communism and had been di- 
rected to the Communist Party headquarters in St. Louis, 
where he met the defendant, Peter Chaunt. 


Defendant Chaunt at that time introduced himself as 
the District Organizer to Witness Rushmore and talked 
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with Witness Rushmore concerning certain policies or 
aims of the Communist Party. 


Now, what the defendant Chaunt said at that particular 
time will have to be taken with a grain of salt for he knew 
he was dealing with a young person who might be suspi- 
cious of Communism. Nevertheless, even with that in 
mind he said enough during the course of this conversa- 
tion to indicate clearly that his attitude and his ideas were 
with Russia, and that he considered Russia the ‘‘father- 
land” [T. R. Vol. V, 243-244]. 


Defendant Chaunt gave Witness Rushmore an applica- 
tion card for admission to the Communist Party of the 
United States, and later introduced him to the District 
Organizer of the Young Communist League and suggested 
that he join the Young Communist League. 


In 1936 or 1938, according to the Witness Lautner, 
Peter Chaunt attended a national convention of the Com- 
munist Party, held in Manhattan Center on 34th Street, 
New York City, at which time he was head of a delega- 
tion from the Nut Pickers Union, and a delegate to the 
convention as was Witness Lautner [T. R. Vol. V, 298]. 


Exhibit 31 in evidence contains the resolutions of the 
Communist Party which were passed at this Tenth Con- 
vention in 1938. 


In the years 1939 to 1942 the defendant was a “func- 
tionary” of the Communist Party assigned as an assistant 
educational director of the International Workers Order 
[T. R. Vol. VI, 368-389]. The record is clear as to the 
relationship between the International Workers Order and 
the Communist Party. All of the top personages in the 
International Workers Order were members of the Com- 
munist Party. 


The Witness Lautner first came there to talk to Mr. 
Chaunt concerning a student whom he had sent to the 
defendant, Peter Chaunt. 


So 


In 1945 we find the defendant still in the Communist 
Party. At that time he was attending a meeting in Cleve- 


land, Ohio, to organize a district bureau of the Communist 
Party of the United States [T. R. Vol. V, 331-332]. 


Lastly, something should be said with regard to the de- 
fendant’s knowledge of the discipline of the Communist 
Party of the United States and its subservience to the 
orders and discipline of the “Comintern,” meaning Com- 
munist International. The question of discipline is cov- 
ered in Mr. Lautner’s testimony [T. R. Vol. V, 304-314]. 


The importance of the part which the District Organizer 
played in the enforcement of discipline, as the disciplinary 
organization was set up from the “Comintern” down, is 
clearly outlined. On Exhibits 4, 5, 6 and 7, the member- 
ship books in the Communist Party signed by Peter 
Chaunt, is printed as “extracts from the Statutes of the 
Communist Party of the U.S.A.” Section 3 on membership, 
which provides that ‘““A member of the party can be every 
person from the age of 18 up who accepts the program 
and statutes of the Communist International and the Com- 
munist Party of the U.S.A., who becomes a member of 
a basic organization of the party, who is active in this 
organization and who subordinates himself to all deci- 
sions of the Comintern and of the Party and regularly 
pays his membership dues.” 


The membership books further recite a portion of Sec- 
tion 4 entitled “The Structure of the Party” and set 
forth as one of the principles ‘‘acceptance and carrying 
out of the decisions of the higher Party committees by 
the lower, strict Party discipline, and immediate and exact 
applications of the decisions of the Executive Committee 
of the Communist International and of the Central Com- 
mittee of the Party.” The membership books further con- 
tain, under a heading, “On Discipline,” quotations from 
Lenin such as ‘““‘He who weakens, no matter how little, the 
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iron discipline of the Party and the proletariat (especially 
during the period of dictatorship), effectively helps the 
bourgeoisie against the proletariat (Lenin).” “The Party 
has the best training school for workingclass leaders, is 
the only organization competent, in virtue of its experience 
and authority, to centralize the leadership of the proletar- 
ian struggle, and thus to transform all nonparty working- 
class organizations into accessory organs and connecting 
belts linking up the Party with the workingclass as a whole 
lenin ).” 


How can it be said that a person who subscribes to 
the principles of the Communist Party as announced in 
the textbooks, in the Party membership books, and who 
participated at a high level in the activity of that Party 
in this country, not only in its promotional efforts in this 
country but in its disciplinary efforts as controlled and di- 
rected by the Communist International with its head- 
quarters in Moscow, Russia, is a person who at one and 
the same time could truthfully aver his undivided alle- 
giance to the United States of America? How can it be 
said that such a person was “‘attached” to the principles of 
the Constitution of the United States, so clearly in direct 
conflict with the principles of the constitution of the Com- 
munist Party of the United States and of the Communist 
International? 


The evidence on this point is reasonable, substantial and 
probative. 
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II. 

The Evidence Is Clear, Unequivocal and Convincing | 
That Appellant Intentionally Concealed From the | 
Immigration Service Three Prior Valid Arrests 
and That He Was an Active Member and Officer | 
of the Communist Party, and the Judgment of 
Denaturalization Should Be Sustained on Either 
Ground. 


A. Invalidity of the Arrests Concealed by the Defendant 
Was Not Alleged as a Defense in the Answer of the 
Defendant, No Evidence With Regard to the Question 
Was Offered, Defendant Did Not Testify Regarding 
That Matter, or Any Other, and the Question Was Not 
Raised Either Orally or by Memorandum: Appellant Is 
Therefore Precluded From Raising This Point on Ap- 
peal. In Any Event, the Arrests Which Were Concealed 
by the Defendant, According to the Findings of the Dis- 
trict Court, Were Valid Arrests as a Matter of Law. 


B. If It Is Necessary to Make a Finding That the Arrests 
Which Were Concealed Were Valid (Which We Think 
It Is Not), the Finding of “Concealment of Arrests” Con- 
notes Valid Arrests and Is Sufficient. 


Count One of the Second Amended Complaint alleges 
concealment of three different matters: Item (1) That he 
was an active member and officer of the Communist Party 
of the United States; and item (2) relating to conceal- 
ment of arrests and charges of which four are listed as 
concealed, (a), (b), (c) and (d). In the Findings the 
concealment of only three arrests is found, the fourth, 
being item (d) and referring to the same offense as item 
(c), which was alleged to be committed on or about March 
1930. 


The testimony of Calvin Derringer [T. R. 8-100], the 
Immigration Examiner who examined appellant on his Pe- 
tition for Naturalization, relates principally to Govern- 


ment’s Exhibits 2A and 2B, the Preliminary Form for 
Petition for Naturalization, and Government’s Exhibits 
2F and 2G, the triplicate copy of the Petition for Naturali- 
zation (Appendices “A” and “B” of this brief). 


It is Exhibit 2A and 2B which contains Question 30, 
“Have you ever been arrested or charged with violation of 
any law of the United States or state or any city ordi- 
nance or traffic regulation?’, to which appellant gave both 
the written and the oral answer, “No” [T. R. 39-40]. Ex- 
hibit 2G, the reverse side of the triplicate Petition, contains 
the notations made by Mr. Derringer, with regard to the 
questions which he orally asked the appellant while under 
oath, indicating that he again answered “No” to the ar- 
rest question, and with regard to the question as to organi- 
zations, that he said he belonged to the “Fraternal Benefit 
Society of International Workers Order where applicant is 
employed—no others” [T. R. 33-34]. It was Mr. Der- 
ringer’s testimony that during this oral examination he 
also asked him, as found in the Findings and Judgment 
of the court, ‘““whether he believed in Nazism, Communism 
or Fascism” and that the appellant answered “No” [T. R. 
eZ |. 


The question of the validity of the arrests, or the neces- 
sity of a finding of concealment of a “valid” arrest, was 
not raised in the court below, and it is the general rule that 
the appeal is restricted to such questions and issues as 
were made and considered below and there decided, be- 
cause the trial court cannot be guilty of any error in a 
ruling it has never made upon an issue to which its atten- 
tion has never been called (see Delgadillo v. Carmichael, 
332 U. S. 388, reversing 159 F. 2d 130, and McComb v. 
Goldblatt Bros., 166 F. 2d 387). While there may be 
some exceptions to this general rule, under all of the cir- 
cumstances this does not appear to be a case where an 
exception should be made. The mere citation in the Dis- 
trict Court of the Kessler case does not raise the issue. 
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In any event, we think the point is not well taken, and 
the case of Umited Siates uv. Kessler (C. A.“3) Zim 
2d 53, strongly relied on by the appellant, is distinguish- 
able from the present case in so many respects that it is 
of little value on the point. And in addition, the subse- 
quent case of Umited States v. Corrado, 121 Fed. Supp. 
75, 227 F. 2d 780, cert. den., 351 U. S. 925) gcleamiee 
contrary to Footnote 9 at page 58 of the Kessler decision.” 
Further, the Corrado case confirms the validity of de- 
naturalization for failure to disclose membership in the 
Communist Party, as well as failure to disclose arrests. 
And the recent decision of this Court in Stacher v. United 
States, 258 F. 2d 112, cert. den., 358 U. S. 9O7isiiiamees 
cord with the Corrado decision and was a case in which 
there was no finding of validity or invalidity of the ar- 
rests concealed, which were relied upon as the basis for 
the denaturalization. 


In the Kessler case, as distinguished from the instant 
case, the defense of illegality of the arrests was asserted 
in the answer to the complaint, which answer admitted 
the arrests but denied the fraud. The defendant Kessler 
took the stand and testified at length that she had no in- 
tention of lying with regard to her understanding as to 
what was wanted by the question of the Immigration 
Examiner. The defendant there, while engaging in picket- 
ing during a labor dispute, had been arrested 17 times on 
charges of “obstructing the highway,” had been brought 
before a magistrate each time and each time discharged. 
Her failure to reveal any of these arrests when questioned 
during her naturalization examination led to the institution 
of denaturalization proceedings. At the trial, she took the 


“Footnote 9 in the Kessler case reads as follows: “We have found 
no decision and none has been cited to us where citizenship has 
been revoked for failure to disclose facts the revelation of which 
would have not justified refusal of citizenship in the first place... .” 
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witness stand and testified as to why she had given a 
negative answer to the question concerning arrests: The 
attorney for her union had told her on numerous occasions 
following her discharge that the arrests were illegal and 
that she had committed no crime cognizable at law. She 
testified it was her understanding she had committed no 
crime, had done nothing wrong; she had no intention of 
lying but did not understand the purport of the question 
at the time she answered it. 


The Third Circuit’s judgment in Kessler is therefore 
sustainable on the ground that the District Court’s find- 
ing of wilful concealment is clearly erroneous on that 
record. The defendant, Chaunt, on the other hand, never 
took the stand to explain why he failed to disclose his 
arrests and upon being called by the Government, declined 
to answer any questions on the grounds of self incrimina- 
tion. There is, therefore, nothing in the instant record 
on which to challenge the District Court’s finding that 
Chaunt’s concealment of his arrests was knowing and 
wilful. Assuming, arguendo, that the proposition that the 
applicant for naturalization is under no duty to disclose 
“false” arrests, once the Government has shown that the 
defendant has concealed an arrest, the burden should be 
on the defendant, to show by way of affirmative defense 
that the arrests were illegal. [See Exs. 1A to 1E for the 
Court’s records on these arrests. | 


In the Corrado case (C. A. 6, Dec. 16, 1955), Corrado, 
like Kessler, testified in his own behalf in an attempt to 
explain why he had not revealed the previous arrests. The 
testimony of the preliminary examiner who questioned 
Corrado was reflected in notations similar to the nota- 
tions on the back of the triplicate copy of the petition in 
this instance. The court, in discussing the case, says, at 
pages 7/82 and 784: 

“The brunt of appellant’s complaints on this ap- 
peal is that, unless the Government denied citizenship 
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on the unproven charges made in the warrants of | 
arrest, his citizenship should not be canceled now for | 
his deception in the statement that he had never been | 
arrested, especially in view of the fact that his only 
convictions were for misdemeanors, or minor of- : 
fenses. He throws in the proposition that fraudu- 
lent procurement of naturalization must be estab- 
lished by clear and convincing evidence, which, he 
says, has not been done in this case. Baumgartner 
v. United States, 322 U. S. 665, 64 S. Ct. 1240; 834 
L. Ed. 1525; Schneiderman v. United Stapeeu7@ 
U. S. 118, 125, 63 S. Ct. 1333, 87 Logg 
Knauer v. United States, 328 U. S. 654, 66 S. Gt 
1304, 90 L. ed. 1500. Appellant stresses as authority 
United States v. Kessler, 3 Cir., 213 F. 2d 53, wherein 
it was held that an applicant’s denial in her petition 
for naturalization that she had ever been arrested was 
not ground for concellation of her naturalization cer- 
tificate, where the Government stated that she had 
been arrested 17 times. The facts were, however, that 
all seventeen of her arrests had been illegal and in- 
valid, inasmuch as the activity for which she was 
arrested consisted merely of peaceful picketing. She 
stated that she had answered ‘no’ to the question con- 
cerning her arrests for the reason that she had com- 
mitted no crime, had done nothing wrong, had no in- 
tention of lying; and that she did not understand 
the purport of the question at the time she answered 
ies ae 
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“Upon analysis, the issue is not whether natiwraltza- 
tion would have been denied appellant had he revealed 
his numerous arrests, but whether, by lus false an- 
swers, the Government was dened the opportunty 
of investigating the moral character of appellant and 
the facts relating to Jus eligibility for cittsenship. 
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How could any Government official or witness say 
whether or not citizenship would have been denied 
appellant from an investigation of the various causes 
of his arrest, when no opportunity for investigation 
was afforded? His false statement upon the material 
matter in actuality caused no investigation to be made. 
To be awarded citizenship in the United States exacts 
the highest standard of rectitude. Our Government 
should be afforded full opportunity for investigation 
of the moral character and fitness of an alien who 
seeks to be vested with all the rights, privileges and 
immunities of a natural born citizen of the United 
States. Where fraud has been practiced by the alien 
in procuring citizenship, it is not required that the 
Government in a denaturalization proceeding should 
meet the standard necessary for conviction in a crimi- 
nal case. It will suffice to show that the applicant 
lied concerning a material fact which, if revealed, 
might have prevented his acquisition of citizenship. 


“Tn three denaturalization proceedings, heard to- 
gether on appeal to this court from the Eastern Dis- 
trict of Michigan, we affirmed the respective judg- 
ments of District Judges Levin, Thornton and Picard: 
all revoking naturalization. Sweet v. United States 
(Chomiak v. United States, and Charnawola v. United 
eigres © Cir, 211 F. 2d 118, 119. In the Sweet 
case, Judge Levin said that the ‘testimony left no 
doubt that the defendant had concealed his Iustory 
of Communist Party membership from the naturali- 
gation authorities and had thereby thwarted inquiry 
into his eligibility for naturalization.’ In the Chomiak 
case, Judge Thornton found convincing evidence that 
the denaturalized defendant had been a member of 
the Communist Party and, therefore, ineligible for 
citizenship; and that the defendant had procured his 
naturalization illegally. In the Charnowola case, 
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Judge Picard found that the defendant in naturali- 
zation proceedings had not truthfully answered the 
question asked by the examiner as to whether he had 
ever been a Communist and, therefore, had obtained 
citizenship by fraud. This court stated in its per 
curiam opinion that the findings of fact of the judge 
in each of the cases were supported by substantial 
evidence and were certainly not clearly erroneous; 
and that the conclusions of law in each case were 
based upon logically correct reasoning, supported by 
highest authority. (Emphasis added.) 


“In United States ex rel. Volpe v. Smitha aiGiam 
62 F. 2d 808, 812, which habeas corpus was denied 
in a deportation proceeding, Judge Evan Evans said: 
‘What the officer would have discovered, or might have 
discovered, had the inspection not been thwarted is — 
beside the question. The inspection contemplated was 
defeated. In legal effect there was no inspection.’ 
The same reasoning applies here. 

“In Stevens v. United States, 7 Cir., 190 F. 2d 
880, 881, Chief Judge Major said: ‘We have no 
doubt but that a false statement knowingly made by | 
an applicant for naturalization in the course of such © 
proceeding would afford a proper basis for denying — 
the application, and it is immaterial that the false — 
statement knowingly made concerned violations which 


occurred previous to the five-year period.’ Cf. United 
States v. Etheridge, D. C. Or., 41 F. 2d 762.” 


Moreover, we question the validity of the Kessler deci- 
sion’s thesis that the naturalization questonnaire contem- 
plated only “legal” arrests. Analysis of the motivation 
behind such inquiries discloses a much broader Govern- 
mental interest. The naturalization statutes since the earli- 
est days of our Republic have prescribed certain qualita- 
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tive prerequisites to citizenship, including, among others, 
that the applicant show himself to have behaved as a per- 
son of good moral character, attached to the principles of 
our Constitution, well disposed to the good order and hap- 
piness of the United States, etc. It is largely from the 
examination of the applicant himself that a determinaton 
can be made whether he meets the statutory standards. 
In such an examination, the United States is entitled to 
frank, honest and unequivocal information from the ap- 
plicant (United States v. Genovese, 133 Fed. Supp. 820 
Meme J,1955), afid. 236 F. 2d 757 (C. A. 3, 1956), 
Bert. den., 352 U. S. 952). 


The naturalization statutes before the Immigration and 
Nationality Act of 1952 did not forbid naturalization be- 
cause of conviction of crime*® In fact, they made no men- 
tion of arrests or convictions. Yet, these items have been 
inquired into since the earliest times and such inquiries 
have been specifically commanded by regulation since 1929. 
The purpose of such interrogation is not served merely by 
ascertaining whether the applicant has an arrest record, 
for the presence or absence of such a record is not dispo- 
sitive on the statutory qualifications. A person convicted 
of crime may still be able to meet the prescribed standards 
of good moral character. On the other hand, a person who 
has never been arrested may nevertheless fail to live up to 
the required moral standards. In determining whether the 
applicant measures up, his conduct is the crucial factor. 
The questions as to arrests, convictions, etc., have relevance 


8Under Section 101(f) of the 1952 Act, certain convictions now 
preclude a showing of good moral character. 


ie 


only insofar as the answers will shed light on the appli- 
cant’s conduct, or will suggest further lines of inquiry. 


Thus, for example, the fact that an applicant has been 
acquitted on a criminal charge does not make the fact of 
his arrest irrelevant; it may still be appropriate to inquire 
into the conduct which led to the arrest. The acquittal 
may have been due to various reasons. The arrest may 
have been for conduct which did not constitute a crime; 
or the evidence may not have been sufficient to establish 
guilt beyond a reasonable doubt. The defendant may 
have bribed or intimidated the witnesses against him. The 
acquittal may preclude further prosecution on the same 
charge, but it is not res judicata in a later civil proceed- 
ing. Thus, when a naturalization applicant discloses he 
has been arrested for allegedly violating a law, a new ave- 
nue of inquiry is opened up for the naturalization exami- 
ner. And when the applicant fails to disclose that he has 
been charged with law violations, he blocks lines of in- 
quiry which might yield pertinent facts regarding his moral 


character. 


It cannot be said that the question concerning arrests 
was designed to reveal only those which subsequently 
turned out to be “lawful.” It is more likely that it was 
intended to extract from the applicant information con- 
cerning all law violations he had been charged with, infor- 
mation which would be useful to the naturalization exam- 
iner in determining whether, and to what extent, futher 
investigation was required. As Mr. Derringer’s testimony 
discloses, this was actually the basis upon which the Immi- 
gration Service used the information, if disclosed. 
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The validity of the arrests may be relevant in a situa- 
tion such as in Kessler, where the applicant had been 
acquitted, had been told repeatedly the arrests were not 
legal and had honestly thought that this information was 
not contemplated by the question. This is a far cry from 
the Chaunt situation, where there was at least one con- 
viction, where there was no showing that the applicant 
believed the arrests illegal and failed to disclose them solely 
because he thought the question did not encompass them. 


The District Court found as fact that Chaunt inten- 
tionally concealed the arrests. Assuming, without conced- 
ing, the invalidity of the charges, we do not believe that 
an applicant who has intentionally concealed his criminal 
record is relieved of the consequences of his fraud by the 
mere circumstance that it later turns out (unknown to 
him) that the arrests were unlawful. Quite the contrary, 
the cases all hold that the intentional misstatement of 
facts properly inquired into warrants the denial of natu- 
ralization, even though the truth itself, if revealed, would 
not have required denial. The materiality of the conceal- 
ment lies in the fact that it blocks further inquiry, not 
necessarily on a showing that further investigation would 
have yielded adversely effective material (see Del Guercio 
v. Pupko, 160 F. 2d 799 (C. A. 9, 1947); United States 
U. Lumantes, 139 Fed. Supp. 574 (N. D. Cal., 1955), 
Gereeezo2 FB. 2d 216 (C. A. 9, 1956); Corrado v. Umied 
Mees, 227 F. 2d 780 (C. A. 6, 1955), cert. den., 351 
U. S. 925; United States v. Genovese, 133 Fed. Supp. 820 
Mme). 1955), affd. 236 F. 2d 757 (C. A. 3, 1956), 
Seeeeden., 352 U.S. 952). 
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No Supreme Court Case Has Ever Held That a Natu- 
ralization Judgment Is Res Judicata and This De- 
fense Is Not Available Regardless of Whether the 
Grounds for Denaturalization Are Lack of an Es- 
sential Qualification for Naturalization or That 
the Naturalization Was Obtained by Concealment 
or Misrepresentation. 


In raising the question of res judicata of the naturali- 
zation decree, appellant makes a distinction between those 
cases where an essential requirement for naturalization is 
lacking and the court therefore lacked jurisdiction to natu- 
ralize, and a case where there was a concealment or mis- 


representation as to a material fact which might not of — 


itself have been an essential requirement for naturaliza- 
tion under the statutes. 


We think it is immaterial in which category the case 
rests. It is clear that the Government has the right to de- 
naturalize. This argument is also developed in some de- 
tail under Point II of this brief. 


Nor is there any validity to the distinction which appel- 
lant makes (App. Br. 13) that under the new Section 
340 “the Naturalization decree is vulnerable to attach upon 
fraud grounds only for what has traditionally been known 
as extrinsic fraud, and not for any misstatement occurring 
in the proceeding itself.” 


A clearer analysis of the matter is contained in Judge 


Yankwich’s decision in United States v. San Title, 132 — 
Fed. Supp. 185, a case similar in its grounds of denaturali- — 


zation to the present one, and having analogous evidentiary 
matters. 


The more important distinction is between (1) the natu-— 


ralization granted as an ex parte application, where the 
Immigration Service recommends naturalization and the 


court grants it without any adversary court proceeding, | 
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or the presentation of evidence by either side, and (2) 
the case where the Immigration Service recommends 
against granting naturalization and appears before the 
court and makes a showing in opposition to the denaturali- 
zation and on a contested hearing where both sides pre- 
sent evidence and argument and the court decides the 
matter. In the latter instance, it could better be argued, 
a contested issue of fact fully explored in the evidence by 
both sides might upon the finding of the court become res 
judicata, hat is not the case here. 


As to misrepresentation as to “attachment and _alle- 
giance’ to the Constitution, as set forth by the outline 
of the oath in the petition for naturalization and as 
contained in the oath taken before the court at the time 
of naturalization, and as to the question of good moral 
character, we have two elements which under the statute, 
supra, are essential requirements before the court has juris- 
diction to grant the naturalization. Appellant’s brief ap- 
pears to concede that as to such grounds the defense of 
res judicata does not apply. 


In addition, in the present case, denaturalization is 
sought on the grounds of concealment of arrests and con- 
cealment of membership in the Communist Party, and mis- 
representation as to these two items, neither of which is 
essential to qualify for naturalization, but both of which, 
if concealed, result in concealment of material facts which 
as a result prevent the Immigration Service from discov- 
ering matters which might result in a recommendation 
against naturalization. As we understand appellant’s argu- 
ment then, it is that as to these latter two grounds for 
denaturalization, as contained in the First Cause of Action 
for concealment and in the Second Cause of Action for 
misrepresentation, the appellant contends that those items 
were made res judicata by the naturalization decree. And 
appellant’s brief (App. Br. 12) seems to infer that there 
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were issues here which were “actually litigated or subject 
to litigation.”’ 


It is clear from the testimony of Calvin Derringer, the 
Immigration Examiner in this case, that the failure to 
disclose prior arrests and membership and offcership in 
the Communist Party left the record before the Immigra- 
tion Service in such a state that there was nothing on its 
face to require any further investigation [T. R. 65, 66, 
82, 97], and the recommendation to grant naturalization 
was made without knowledge of these facts. There was 
therefore no contested hearing before the naturalization 
court on either of these questions, and, in fact, no issue 
was ever raised as to them, and there was therefore no 
finding on either question by the naturalizing court which 
could remotely be reconsidered res judicata. None of the 
cases cited by appellant so holds. 

An extensive memorandum on this point was presented 
to the District Court, and for the convenience of this 
Court we here set out, in chronological order of their de- 
cisions, the Supreme Court cases decided before United 
States v. Bridges, 346 U. S. 209, the lower court cases 
decided after the Maney case, and the important cases © 
subsequent to the Bridges case, and thereafter analyze 
them. 

SUPREME Court Cases BEFORE UNITED STATES V. 
BRIDGES: 

Johannessen v. United States, 225 U. S. 22m 
(CIA 
Liwia v. Uteted States, 231 U. 5. 9 (Olas 
Umted States uv. Ness, 245 U. 5S. 319 (JOuge 
United States v. Ginsberg, 243 U.S. 472 (1917); 
Tutun v. Umted States, 270 U. S. 568 (1926) ; 
Maney v. Umted States, 278 U.S. 17 (1925 
Schneiderman v. United States, 320 U. S. 118 
(1943) ; 
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Baumgartner v. Umited States, 322 U. S. 665 
(1944) ; 
Knauer v. United States, 328 U.S. 654 (1946). 
LowER Court Cases Prior To MANEyY v. UNITED 
STATES: 


Umited States v. Mulvey, 232 Fed. 513 (C. A. 2, 
HOT); 


Umited States v. Leles, 236 Fed. 784 (D. C., N. D. 
Cal., 1916); 


United States v. Ovens, 13 F. 2d 376 (C. A. 4, 


1926) ; 

Utited States v. Pandit, 15 F. 2d 285 (C. A. 9, 
11926); 

United States v. Gokhale, 26 F. 2d 360 (C. A. 2, 
2), 

Umied States v. Richmond, 17 F. 2d 28 (C. A. 3, 
eZ): 

Weed States v. Sredmik, 19 F. 2d 71 (C. A. 3, 
1927) ; 

United Siates v. Ali, 20 F. 2d 998 (E. D. Mich., 
1927). 


LowER Court Cases AFTER MANEY: 

Turle; v. United States, 31 F. 2d 696 (C. A. 8, 
Zo), 

United States v. Bischof, 48 F. 2d 538 (C. A. 2, 
O31) ; 

Sourino v. United States, 86 F. 2d 209, 300 U. S. 
Galego. A. 5, 1936); 

United States v. Anger, 26 F. 2d 114 (D. C., S. D. 
ee 1928 ) ; 

United States v. Parisi, 24 Fed. Supp. 414 (Md., 
1933) 

United States v. Konevitch, 67 Fed. Supp. 215 
eeec, M.D. Pa., 1946). 
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BRIDGES CRIMINAL CASE AND SUBSEQUENT CASES: 

United States v. Bridges, 346 U. S. 209; 

United States v. Sweet and Charnowola, 106 Fed. 
Supp. 634 (E. D. Mich., 1952), 109 Fed) Sinope 
810 (E. D. Mich., 1953), both affd., 211) Rama 
118 (C. A. 6, 1954), cert. den., 348 Ul See 

Accardo v. United States, 208 F. 2d 632, 113 Fed. 
Supp. 783, cert. den. (Oct. Term, 1953—No. 
614); 

United States v. Lurtig, 110 Fed. Supp. 806 (S. D. 
IN, S20 SES 

United States v. Cufari, 120 Fed. Supp. 941, 217 
F. 2d 404 (D. C. Mass., 1954) ; 

Stacher v. United States, 258 F. 2d 112, cert. den., 
358 U.S. 907. 


OTHER Cases StncE 1954 WuicH HAVE CONSIDERED 
THE QUESTION OF RES JUDICATA ARE: : 
United States v. Jerome, 115 Fed. Supp. 818 (S. D. 
IN, Yew tooo) | 
United States v. Candela, 131 Fed. Supp. 249 (S. D. 
N. Y., 1954) ; | 
United States v. Bridges, 123 Fed. Supp. 705 (N. 
D. Cal. ese. 
United States v. Fisher, 137 Fed. Supp. 519 (N. D. 
Ill., 1955), reversed on other grounds, 258 F. 2d 
3027CC, AS 753) ; 
United States v. De Lucia, 256 F. 2d 487 (C. A. 7, 
1958) certedenmesoe U, S.c36,; 
United States v. Chandler, 132 Fed. Supp. 650 (D. 
Md, 1955); 
United States v. Polites, 127 Fed. Supp. 768 (E. D. 
Wien. , 1953). 
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The Basic Statute. 


A statutory basis for the revocation of naturalization 
on the ground of illegal or fraudulent procurement was 
first provided in Section 15, Act of June 29, 1906 (34 
Stat. 601), which made it the duty of the United States 
Attorneys, upon affidavit showing good cause therefor, 
to institute judicial proceedings in any court having juris- 
diction to naturalize aliens, for the purpose of setting aside 
and cancelling a certificate of citizenship on the ground 
of fraudulent or illegal procurement. The provisions of 
Section 15 were carried over without material change to 
the Nationality Act of 1940 (8 U. S. C. (1946 Ed.) 738). 
Section 11 of the 1906 Act, also carried over into the 
1940 Act (Op. Cit., Sec. 734), authorized the United 
States to appear in opposition to the naturalization of 
any alien. Similar provisions are contained in 8 U. S. C.,, 


Secs. 1451 and 1447(d) of the 1952 Act. 


Cases Preceding Supreme Court Decision in Bridges’ 
Criminal Case. 


A. Supreme Court Cases. 


The application of the doctrine of res judicata in a 
cancellation case was first discussed in the Supreme 
Court in Johannessen v. United States, 225 U. S. 227 
(1912). There, the Court had under consideration an 
action under Section 15 to cancel a certificate of natural- 
ization, granted by a State court long prior to the adop- 
tion of the 1906 Act, on the ground that the certificate 
was fraudulently and illegally procured in that the cer- 
tificate was based on the perjured testimony of two wit- 
nesses that Johannessen had resided in the United States 
for the period prescribed by statute as a condition to 
naturalization. The court stated (pp. 238-239) that the 
foundation of the doctrine of res judicata, or estoppel by 
judgment, is that both parties have had their day in court; 
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that uncontested naturalization proceedings were in the 
nature of ex parte proceedings; and that grants of natural- 
ization were like public grants, which may be revoked 
for fraud. The Court, therefore, refused to accord the 
State Court judgment conclusive effect.* The opinion 
expressly left undecided the question whether the contest 
by the Government under Section 11 of a naturalization 
would render the naturalization judgment immune from 
later attack under Section 15 on the ground that the 
naturalization was illegally procured. 


The question was answered in the negative in United 
States v. Ness, 245 U. S. 319 (Nov., 1917). In this case, 
the Government prayed for the cancellation of a natural- 
ization certificate on the ground that it had been illegally 
procured because Ness had not filed a certificate of ar- 
rival with his petition for naturalization as required by 
law. The United States, through a chief naturalization 
examiner, had appeared in opposition to the grant of 
naturalization and had filed a motion that the naturaliza- 
tion petition be dismissed on the ground of the failure to 
file the certificate of arrival. Although Ness admitted 
in the cancellation action his failure to file the certificate, 
he contended that the issue was res judicata. The Court, 
speaking through Mr. Justice Brandeis, rejected the con- 
tention, stating (p. 325, et seq.): 

The remedy afforded by §15 for setting aside 
certificates of naturalization is broader than that 
afforded in equity, independently of statute, to set 
aside judgments, United States v. Throckmorton, 98 
U. S. 61; Kibbe v. Benson, 17 Wall. 624- Got ae 


*The Johannessen case was affirmed in Luria v. United States, 
231 U. S. 9 (1913), and United States v. Ginsberg, 243 U. S. 472 
(1917). In Ginsberg, the Court, after a mere reference to Johan- 
nessen, set aside a naturalization, which had been granted in cham- 
bers, on the ground that the applicable statute required the hearing 
to be in open court. 
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narrower in scope than the protection offered under 
§11. Opposition to the granting of a petition for 
naturalization may prevail, because of objections to 
the competency or weight of evidence or the credi- 
bility of witnesses, or mere irregularities in proce- 
dure. A decision on such minor questions, at least 
of a state court of naturalization is, though clearly 
erroneous, conclusive even as against the United 
States if it entered an appearance under §11. For 
Congress did not see fit to provide for a direct review 
by writ of error or appeal. But where fraud or 
illegality is charged, the Act affords, under §15, a 
remedy by an independent suit “in any court having 
jurisdiction to naturalize aliens in the judicial district 
in which the naturalized citizen may reside at the 
time of bringing the suit.” If this suit is brought in 
the federal District Court, its decision will also be 
subject, under the general law, to review by the 
Circuit Court of Appeals, and, on certiorari, by this 
court. Such an independent suit necessarily involves 
considerable delay and expense; and it may subject 
the individual to great hardship. On the other hand, 
a contest in the court naturalization is usually dis- 
posed of expeditiously and with little expense. The 
interest of all concerned is advanced by encouraging 
the presentation of known objections to naturalization 
at the earliest possible stage of the proceedings; so 
that the petitioner may, if the defects are remediable, 
remove them, and if not, may adopt, without delay, 
such course, if any, as will ultimately entitle him to 
citizenship. It would have defeated this purpose to 
compel the United States to refrain from presenting 
any objection, or the objection of illegality, in the 
court of naturalization, unless it is willing to accept 
the dicision of that court as final. 
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It was the purpose of Congress, by providing for 
appearances under $11, to aid the court of naturaliza- 
tion in arriving at a correct decision and so to mini- 
mize the necessity for independent suits under §15. 
In most cases this assistance could be given best by an 
experienced examiner of the Bureau of Naturaliza- 
tion familiar with the sources of information. Sec- 
tion 11, unlike §15, does not specifically provide that 
action thereunder shall be taken by the United States 
district attorneys; and if appearance under §11 on 
behalf of the Government should be held to create an 
estoppel, no good reason appears why it should not 
arise, equally whether the appearance is by the duly 
authorized examiner or by the United States attorney. 
But in our opinion $11 and §15 were designed to 
afford cumulative protection against fraudulent or 
illegal naturalization. The decision of the Circuit 
Court of Appeals is therefore reversed. 


It was not until Tutun v. United States, 270 U. S. 568, 
578-580 (1926) that the Supreme Court decided that a 
right of appeal lay from a judgment of a district court in 
a naturalization proceeding. Previously there had been 
a split among the circuits on the point. That the Tatum 
decision did not require the adoption of a different rule 
that the Court kad previously announced on the res judicata 
point was made apparent by Maney uv. Umited States, 
278 U. S. 17 (Oct., 1928). There, the questioniievem 
whether a naturalization was illegally procured in that 
the certificate of arrival was not filed with the petition 


for naturalization even though the naturalization court 
issued a nunc pro twnc order that the certificate be filed 
as of the date cf the filing of the petition. The grant of | 
the petition had been formally opposed by the Government. 
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The Court held that the order was invalid. In the course 
of the opinion, Mr. Justice Holmes stated (pp. 22-23): 
“We are of the opinion that the Circuit Court of 
Appeals was right in holding that the filing with the 
petition of the certificate of arrival was a condition 
attached to the power of the court. Although the 
proceedings for admission are not judicial, Tatum v. 
Umied States, 270 U. S. 568, they are not for the 
usual purpose of vindicating an existing right but 
for the purpose of getting granted to an alien rights 
that do not yet exist. Hence not only the conditions 
attached to the grant, but those attached to the power 
of the instrument used by the United States to make 
the grant must be complied with strictly, as in other 
instances of Government gifts. By §4 of the Act 
an alien may be admitted to become a citizen of 
the United States in the manner prescribed, ‘and 
not otherwise.’ And by the same section the certifi- 
cate from the Department of Labor is to be filed ‘at 
iiemiiime or filing the petition. (C., §§372, 379.) 
The form provided by §27 (C., §409) alleges that 
the certificate is attached to and made a part of the 
petition. The Regulations of the Secretary of Labor 
embodied our interpretation of the law, and would 
have warned the petitioner if she had consulted them. 
Rule 5, Ed. February 15, 1917; Ed. September 24, 
m20. U*niied States v. Ness, 245 U. S. 319, 323. 
It already has been decided that the filing of the 
certificate is an essential prerequisite to a valid order 
of naturalization, United States v. Ness, supra, and 
that a hearing in chambers adjoining the Courtroom 
does not satisfy the requirement of a hearing in 
Open Court. United States v. Ginsberg, 243 U. 5S. 
472. 


“As the certificate of citizenship was illegally ob- 
tained, the express words of §15 authorize this pro- 
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ceeding to have it cancelled. The judgment attached 
did not make the matter res judicata, as against the 
statutory provisions for review. The difference be- 
tween this and ordinary cases already has been 
pointed out and would be enough to warrant a special 
treatment to say that a record that discloses on its 
face that the judgment transcends the power of the 
judge may be declared void in the interest of the 
sovereign who gave to the judge whatever power he 
hades 


Until Schneiderman v. United States, 320 U. S. 118 


(1943), the Government had prevailed in every denatural-_ 


ization case that reached the Supreme Court. There the 


Court reversed the trend. For present purposes, however, — 


that case is important only for what it did not decide. 


The Court assumed that a naturalization decree could be 


reexamined on a charge that it was illegally procured 
because the finding of attachment to the Constitution was 
erroneous. It assumed also that the denaturalization 
statute was constitutional. The majority did not attach 
any significance to the fact of appearance or lack of it by 
the Government in the naturalization proceedings. After 
pointing out that under Section 11 of the 1906 Act the 
United States had the right to appear, to cross-examine, 
to introduce evidence and to oppose the petition, the Court 
Sard(p. 123°): 

“The record before us does not reveal the circum- 
stances under which the petitioner was naturalized 
except that it took place in open court. We do not 
know whether or not the Government exercised its 
right to appear and appeal. Whether it did or not, 
the hard fact remains that we are here re-examining 
a judgment, and the rights solemnly conferred under 
it.” (Emphasis ours. ) 


a 


The Court seemingly questioned (p. 124, fn. 3) the 
analogy drawn in the Johannessen case between a natural- 
ization decree and a public grant of land or of letters 
patent—‘‘the permissible area of re-examination is dif- 
ferent in the two situations.” The Court also seemed to 
question the power of Congress to re-examine naturaliza- 
Som decrees except for extrinsic or collateral fraud. Mr. 
Justice Douglas, in a concurring opinion, relied prin- 
cipally on the rather tenuous assumption that the statute 
had made the finding of the naturalization court the cri- 
terion and that in the absence of fraud the finding of at- 
tachment could not be disturbed. Mr. Justice Rutledge 
also questioned the power to attack naturalization judg- 
ments. The dissenting opinion of Chief Justice Stone 
charged that the Court had not followed its prior decisions. 


In Baumgartner v. United States, 322 U. S. 665 (1944), 
the Court had under review a judgment affirming a district 
court order sustaining a petition for cancellation of a nat- 
uralization on the grounds of fraud and illegality in that 
Baumgartner did not intend fully to renounce his alle- 
giance to Germany and did not intend to support the 
Constitution and Laws of the United States. There, 
Baumgartner argued (Br. p. 39) that a naturalization 
decree could be set aside only on the ground of extrinsic 
fraud or errors on the face of the record. In the ma- 
jority opinion, Mr. Justice Frankfurter said (p. 672) 
that “even if objective falsity as against perjurious falsity 
of the oath is to be deemed sufficient under §338(a) of 
the Nationality Act of 1940 to revoke an admission to 
citizenship, it is our view that the evidence does not 
measure up to the standard of proof which must be ap- 
plied to this case.” But the Justice went on to say (p. 
675) that “No doubt the statutory procedure for natural- 
ization (§334, Nationality Act of 1940), and $338, with 
which we are here concerned, ‘were designed to afford 
cumulative protection against fraudulent or illegal nat- 
uralization.’ ” 
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The last case in which a majority of the Supreme Court 
issued an opinion on the res judicata point is Knauer v. 
United States, 328 U. S. 654, where the Court sustained a 
judgment cancelling Knauer’s naturalization on the 
grounds that he was not attached to the principles of the 
Constitution and that he had taken a false oath of alle- 
giance. The Court said (pp. 670-671): 

‘ck %« * We need not consider the extent té 
which a decree of naturalization may constitute a 
final determination of issues of fact, the establish- 
ment of which Congress has made conditions prece- 
dent to naturalization. * * * [T]he issue of fraud 
in the oath cannot become res judicata in the decree 
sought to be set aside. For fraud in the oath was 
not in issue in the proceedings and neither was ad- 
judicated nor could have been adjudicated.” 


B. Lower Court Cases. 


1. Prior to United States v. Maney, 278 U. S. 17 
(1928). 


In United States v. Mulvey, 232 Fed. 513 (C. C. Ang 
1916), the claim was made that, as the Government was 
given by Section 11 of the Naturalization Act the right 
to appear in Naturalization Proceedings and to be heard 
in opposition, it is bound by the order of the court in 
granting naturalization, unless it sues out a writ of 
error. No writ was obtained. Instead the Government 
filed a petition in the District Court asking for the can- 
cellation of the certificate. The petition was dismissed, 
an appeal was taken and the Court reversed with in- 
structions to issue an order of cancellation. The Circuit 
Court of Appeals held that a naturalization proceeding 
is not adversary in its nature, citing Johannessen v. Umited 
States, 225 U. S. 227. It also held that the appearang@ 
of a representative of the Bureau of Naturalization before 
the District Court when the application for citizenship 
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was granted was an amicus curiae to present to the court 
such facts relative to the personal history of applicants as 
the Bureau’s investigations may have disclosed. The 
Court also stated (p. 518): “The order admitting the 
respondent to citizenship recites no appearance by the 
Government on the hearing, no minutes of the testimony 
were taken, and no record preserved. Under such cir- 
cumstances we do not thing that the appearance of a 
representative of the Bureau. . . is to be regarded as 
an appearance by the United States . . . The United 
States, therefore, is not so bound by the decree that it 
is not entitled to proceed by petition to cancel the cer- 
tificate so used.” In a dissent one judge pointed out that 
Section 15 authorized suits only for fraud and illegality 
and not for the correction of error. He would have af- 
firmed on the ground that while there may have been an 
erroneous grant it was not illegal. Further he found 
that the United States was represented at the hearing and 
then and there objected to the granting of citizenship. 
In United States v. Ness, supra (245 U.S. 219, 327, fn. 
1), the Supreme Court referred to the Mulvey case and 
said that in view of the language of Section 11 (“The 
United Siates shall have the right to appear . . .”) 
the facts that the Bureau representative was not a law 
officer of the Government was not of importance. 


ii Umered States v. Ovens, 13 F. 2d 376 (C. C. A. 4, 
1926), the Government did not appeal from an order re- 
fusing to cancel a certificate of naturalization but pro- 
ceeded under Section 15 to set aside the certificate on the 
ground of illegal procurement. The District Court dis- 
missed the suit on the theory that the United States was 
estopped by the judgment of the State Court admitting 
defendant to citizenship. In reversing the Court held 
that that Section 15 provided a new remedy which is in 
some respects broader than the protection afforded the 
United States by Section 11. The Court also specifically 
referred to Tutun v. United States, supra, which first 
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authoritatively upheld the existence of appellate jurisdic-— 
tion in naturalization cases. 

In Umted States v. Pandit, 15 F. 2d 285 (Gee 
1926), the United States sought cancellation under Section 
15 of a naturalization of a Hindu on the ground that he 
was racially ineligible. The Ninth Circuit held that a 
naturalization examiner’s objection to the grant of citizen- 
ship on that ground rendered the issue res judicata. Al- 
though certiorari was denied (273 U. S. 759), the decision 
is highly questionable as a precedent since it made no 
reference to Ness; the dissenting circuit judge in Maney 
relied on it (Pandit) 21 F. 2d 28, 29; and it was unsuc- 
cessfully argued in the Supreme Court in opposition to the 
position the court ultimately adopted there. : 

Moreover, the Circuit Court of Appeals for the Second 
Circuit in United States v. Gokhale, 26 F. 2d 360 (1928), 
found no merit in the Pandit decision. In the Gokhale 
case the Court assumed that the United States had in fact 
the opportunity to appear in opposition and was repre- 
sented although apparently no issue of fact was raised. 
Relying on United States v. Ginsberg, supra, fn. 1, and 
the Ness case, supra, the Court held that when a neces- 
sary prerequisite to naturalization was missing (Gokhale 
was a Hindu), a bill under Section 15 would lie as a 
cumulative remedy. 


Tutun v. United States, supra. 


°Certiorari1 was granted in the Gokhale case, 278 U. S. 591, and 
the cause was later remanded with directions to dismiss the com- 
plaint pursuant to stipulation and on motion of the Solicitor Gen- 
eral, 278 U. S. 622. The reasons do not appear. In connection 
with the Hindu cases see United States v. Thind, 261 U. S. 204, 
which held, in 1922, that a high-caste Hindu could not become a 
citizen of the United States. 
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In United States v. Richmond, 17 F. 2d 28 (C. C. A. 
, 1927) the Government did not appeal from an order 
rranting a certificate of naturalization but instead insti- 
uted an independent proceeding to cancel the certificate 
minder Section 15. There were no after discovered facts. 


The primary question involved was whether the certifi- 
ate was “illegally procured” and the Court concluded that 
t was not, within the meaning of Section 15, but was an 
rregularity in procedure, correctable on appeal, emphasiz- 
ng that the Government was present at the naturalization 
1earing. This conclusion was affirmed by the Third Cir- 
mitin Umited States v. Srednik, 19 F. 2d 71, (1927). 
[hese cases adopt the reasoning that to the words “pro- 
sured” and “illegally procured,” coupled in Section 15 with 
fraud, must be attributed the purpose of Congress “to use 
evidencing a positive, affirmative act on the part of the 
Mrocurer, and one of a sinister character.’”® These cases, 
ike Pandit, are doubtful precedents since they were urged 
und apparently rejected in the Supreme Court in Maney. 


Umied States v. Leles, 236 Fed. 784 (D. C. N. D. 
Calif., 1916), involved a proceeding under Section 15 to 
cancel a certificate of naturalization both on the ground 
of fraud in its procurement, in that the defendant was not 
at the time of good moral character, and that it was ille- 
gally granted for failure to follow the proper method of 
proof. An agent of the Naturalization Bureau was pres- 
ent at the hearing and participated in the interrogation of 
witnesses and the contention was made that the proceed- 


®In the Richmond case the only irregularity involved was that the 
judge left the courtroom while the applicant and his witnesses made 
heir proof before the clerk. It is simple, therefore, to square this 
decision with the Ness doctrine. In Srednik the alleged defect was 
that the applicant had not resided in the United States during the 
statutory period required. 
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ings were thus made adversary, res judicata applying. 
The Court held, however, that the Government was not: 
estopped by the judgment granting the certificate. At 
page 788 the court said: 


“But it urged that in the Johannessen case the’ 
certificate was issued under the old statute,’ and the: 
Court expressly refrained from determining whether 
the present Act, of which this is one, are to be re- 
garded as equally of an ex parte character as those 
under the old, where the proceeding was had without 
notice to the Government. The reasoning in that case, 
however, would seem to land countenance to the con- 
tention of the Government that the mere appearance 
at the hearing of the agent of the Naturalization Bu- 
reau to interrogate the witnesses, without filing any 
pleading making specific objection to the granting of 
a certificate or putting in issue any of the averments 
of the petition, cannot have the effect of converting 
the proceeding from an ex parte to an adversary one, 
in a sense to make the doctrine of res judicata apply. 

* *« 2 2 2 * * * 


“Within this definition? the presence of an agent 
of the Bureau of Naturalization, a mere administra- 
tive officer, should not be regarded as an ‘appear- 
ance’ for the purpose of litigating the matter in a 
sense to make it an adversary proceeding. The agent 


7Prior to the Act of June 29, 1906, there was no comparable pro- 
vision to Section 15. 


8In Johannessen the court at page 238 held that “the foundation 
of the doctrine of res judicata, or estoppel by judgment, is that 


both parties have had their day in court. . . . The general prin- 
ciple was clearly expressed . . . in Southern Pacific v. United 
States, 168 U. S. 1, 48 . . . ‘that a right, question, or fag 


distinctly put in issue and directly determined by a court of com- 
petent jurisdiction, as a ground of recovery, cannot be disputed in a 
subsequent suit between the same parties or their privies.’ ”’ 
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is present, and is usually as in this instance, permitted 
to interrogate the applicant and his witnesses; but 
aside from this, the proceeding is no more in its na- 
ture an adversary one or less ex parte than under 
the old Act. The Government is not present as an 
adversary, but simply for the purpose of supervision 
of the proceedings through the medium of its Natu- 
ralization Bureau. What the effect would be of a 
formal appearance by the law officers of the Govern- 
ment, putting in issue the averments of the petition 
and calling adverse witnesses in support thereof, need 
not be determined.’” 


momted States v. di, 20 F. 2d 998 (E. D. Mich., 1927), 
is important particularly because it refused to follow 
United States v. Pandit, supra. There the Court, in an- 
other Hindu case, ruled squarely that a previous decision 
of the Court granting a certificate is not, although ren- 
dered in a legal proceeding between the same parties, res 
judicata, citing the Ness case and mentioning that Pandit 
had not taken that decision into consideration.” 


2. Lower Court Decisions after United States v. 
Miamey, 273 U.S. 17 (1928). 


The bill of complaint in Turlej v. United States, 31 F. 
2d 696 (C. C. A. 8, 1929), sought cancellation on the 
sole ground of fraud including fraud in the oath. The 


®Accord: United States v. Albertini, 206 Fed. 133 (D. Mont., 
19S). 


| 1°The opinion in the Ali case does not indicate whether the Gov- 
armment appeared in the naturalization court. See also United States 
p Ali, 7 F. 2d 728, holding that an order admitting the defendant 
o citizenship was not res judicata. 


“The complaint seeking revocation alleged prior convictions which 
che defendant admitted at the time of the naturalization hearing. 


} 
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defense was res judicata. It also appears that a Natu- 
ralization Examiner challenged Turlej’s qualifications at 
the time the certficate was granted. The lower court can- 
celled the certificate and the judgment was affirmed. The 
Circuit Court of Appeals remarked that “neither can the 
contention be sustained that his admission to citizenship, 
with the facts of his previous infraction of the law before 
the Court, is such an adjudication as to bar review. The 


decisions of the United States Supreme Court (Johan-_ 


nessen and Ginsberg) are complete answers.” Further, 
the Court said that “It is not within the power of the 


agencies of the Government to make the grant or gift of — 


citizenship, if the applicant fails to meet these require- 


ments.” (Emphasis supplied.) It should be noted, how- | 


ever, that the appellate court placed the revocation on the 
ground of fraud and not illegal procurement, stating at 
page 699: 


“.. . the state court made a mistake in granting 
appellant citizenship. Appellant did not possess the 
requisite qualifications, and the court was so advised. 
However, the court was induced to make such mis- 
take by the frankness of the appellant in admitting 
his offense, and his avowal, under oath, that he 
was then attached to the principles of the Constitu- 
tion. The facts, however, discredit his assertion. He 
was not qualified for citizenship, but deceived the 
court into believing that he was. Such deceition oper- 
ated as a fraud upon the court, and this deceition ang 
fraud were evidenced by his subsequent, as well as 
prior, conduct.” 


United States v. Bischof, 48 F. 2d 538 (C. C. A. 2, 
1931), involves a cancellation for lack of good character. 
At the time of ihe hearing in the State Court, the Govern- 
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ment objected to the granting of a certificate since Bischof 
had been divorced on the ground of adultery and was, 
therefore, not of good character. It was also conceded 
“that all the facts which are now presented to the Court 
were presented to (the State Court) at the time of the 
granting of naturalization.” The lower court dismissed 
the bill for want of equity and the appellate court affirmed. 
The Bischof case follows the reasoning of earlier Third 
Circuit cases such as, United States v. Sredimk, and United 
States v. Richmond, supra. All draw a line between juris- 
dictional prerequisites such as lack of a certificate of ar- 
rival (Ness case) and mere fact finding. They purport to 
find some basis for this tenuous distinction in dictum 
found in the Ness case to the effect that a decision on 
“minor” questions such as the competency or weight of 
the evidence, and the credibility of witnesses, at least of 
a state court of naturalization, is, though clearly errone- 
ous, conclusive even as against the United States if it 
entered an appearance under Section 11. These cases, at 
best, are of questionable value and take unwarranted liber- 
ties with the holding in the Ness case.” 


| In Sourino v. United States, 86 F. 2d 209, 309 US: 
661 (C. C. A. 5, 1936) appellant’s acquittal in a criminal 
prosecution for fraudulent procurement of naturalization 
was held not res judicata of issue whether his certificate 
had been fraudulently procured, or to constitute estoppel 
by judgment in a subsequent proceeding for cancellation 
(ot the certificate. The Court held that the same cause of 
action was not involved especially where the sole issue in 
the criminal case was the bar of the statute of limitations. 
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: Tn cases adopting the above view of Ginsberg, the courts review 
he facts irrespective of the claims of res judicata. See, e.g., the 


Unger, infra, and Gokhale cases, supra. Bischof was urged and 
rejected in the Chomiak case, infra. 
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United States v. Unger, 26 F. 2d 114 (D. © SS0uae 
Y., 1928), involved a suit to cancel a certificate for lack| 
of good moral character. In 1924 the Supreme Court of 
New York entered a decree admitting Unger to citizenship 
although it was brought to the Court’s attention on the 
final hearing that a decree of divorce had been entered 
against him in 1923 on the ground of adultery. The United 
States had also opposed in the naturalization proceedings 
the granting of the decree of citizenship. The defendant 
raised the issue of res judicata. The Court cancelled the 
certificate on the ground that a necessary qualification 
(good moral character) must im fact exist and that if it 


illegally procured. The Court adhered to the principles 
laid down in the Ness, Tutun, Johannessen and Giisberg 
cases, supra. In the latter, the Supreme Court, stated: 243 
U.S. 472 and 475: 


“No alien has the slightest right to naturalization 
unless all stautory requirements are complied with; 
and every certificate of citizenship must be treated 
as granted upon condition that the Government may — 
challenge it as provided in Section 15 and demand its y 
cancellation unless issued in accordance with such re 
quirements. If procured when prescribed qualifica- — 
tions have no existence in fact it is illegally procured; 
a manifest mistake by the judge cannot supply these 
nor render their existence nonessential.” 


In United States v. Parisi, 24 Fed. Supp. 414 (Md), © 
1938, a certificate was cancelled for misrepresentation as 
to the basic stautory conditions with respect to lawful 
entry and residence although not made fraudulently. No 
opposition was offered by the Government to the naturali- — 
zation order although there is some indication that it must 
have been apparent to custom officials that he was not en- 
titled to enter the country. 


doesn’t, it “conclusively” follows that his citizenship was : 
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In United States v. Konevitch, 67 Fed. Supp. 414 (D. 
Md.) it was held that the fact the Immigration Service 
may have known of an applicant’s lack of good moral 
character was irrelevant since illegal procurement in addi- 
tion to fraud was charged. 


For other cases bearing on the question of res judicata 
gee : 

Weed Siates v. Doola, 177 Fed. 101 (C. C. A. 5); 

United States v. Holtz, 54 Fed. Supp. 63 (N. D. 
Gah.) rev. sub siom,; 

Bechtel v. United States, 176 F. 2d 741 (C. A. 9); 

United States v. Schenier, 55 Fed. Supp. 243 
(Ore.), rev. on other grounds, sub nom. Schemer 
o.Umied States, 150 F. 2d 535 (C. A. 9); 

Wimrea Staves v. Brass, 37 Fed. Supp. 698 (E. D. 
ie Y.); 

United States v. Korner, 56 Fed. Supp. 242 (5. D. 
Walit.) ; 


: United States v. Kusche, 56 Fed. Supp. 201 (S. D. 
ali. ). 


The Bridges Criminal Case and Subsequent Opinions. 


| In the Bridges criminal case, 346 U. S. 209, two ques- 
tions were presented: Whether the prosecution was barred 
(1) by the statute of limitations, or (2) by the principles 
iof res judicata, estoppel, or due process. The majority 
disposed of the case on the first ground, without consider- 
ing the second question. However, the minority (consist- 
ing of the Late Chief Justice Vinson and Justices Reed 
and Minton) said (pp. 233-234) : 

“We therefore would affirm the judgment below as 
to Count J. Petitioners have also contended here that 
the conviction is barred because the principles of res 
| judicata or collateral estoppel require us to hold that 
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Bridges’ nonmembership during the crucial period has 
been judicially determined. They point to the Landis 
proceedings of 1938, referred to in Bridges v. Wixon, 
326 U. S. 135, 138, this Court’s decision in tham 
case, and the naturalization proceedings themselves of 
1945. None of these, though, are res judicata since 
this is a criminal cause. Nor can collateral estoppel 
be invoked. There has been no court holding that 
Bridges has not been a Communist. The Landis 
determination of the membership was not a judicial 
one. Pearson v. Wilhams, 202 U.S. 281. In Bridges” 
v. Wixon, supra, no holding on the factual question 
of membership was reached. And the naturalization 
proceedings did not determine nonmembership be- 
cause Bridges could legally have been granted citizen- 
ship even had he been found by the Court to have 
been a member of the Communist Party. See 8 U.S.C. 
(1946 ed.) sections 705, 707, which merely prohibited 
grant of naturalization to members of organizations 
advocating the overthrow of the government, or to 
those not attached to the Constitution. This has been 
changed. 8 U.S.C. section 1424(a) (2). There is 
no necessary identity in law between Communist’ 
Party members and such persons. See: Schneider- 
mann v. Umted States, 320 U. S. 118; Cf. Carlson 
v. Lowdon, 342 U. S. 52455536, no 22— 


In the recent Sixth Circuit denaturalization appeals in 
the Sweet, Chomiak and Charnowola cases, the defense of 
res judicata was raised. The Court of Appeals did not 
specifically refer to the contention, but it must be assumed 
that the contention was rejected, for the Court said: 

“We have given due consideration to the excellent — 
oral argument and well-prepared briefs of the astute 
attorney for the three appellants which present from 
his viewpoint, as strong as could be stated, alleged 
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reasons for reversal of the three separate judgments 
of the several district judges, but we are of the opin- 
ion that no error has been shown to inhere in the 
judgments.” 


Incident to the petition for certiorari in Settimo Accardo 
vy. United States (Oct. Term 1953, No. 614) to review 
the judgment of the Third Circuit (per curiam opinion, 
208 F. 2d 632) sustaining the denaturalization of Accardo 
(113 Fed. Supp. 783), the issue of res judicata was again 
raised, and certiorari was denied. In that case, the com- 
plaint charged that the denaturalization was fraudulently 
and illegally obtained in that Accardo had failed to dis- 
close a number of difficulties with the law. The district 
court judge stated with respect to the case (113 Fed. Supp. 
ap, 785): 

‘e * * Defendant further claims this convic- 
tion was known to the authorities when he entered 
this country the second time, at Montreal, several 
years earlier than his naturalization. But this infor- 
mation was never known to the Naturalization 
authorities, but only to the Department of State, 
which issued his visa, and to an entirely separate 
branch of the Immigration Office, having nothing to 
do with naturalization. The Naturalization authori- 
ties cannot be charged with notice of what they did 
not, in fact, know when this fact was known only to 
such widely different branches of the Government. 
United States v. Riggins, 9 Cir., 1933, 65 F. 2d 750; 
United States v. Depew, 10 Cir., 1938, 100 F. 2d 725; 
Halverson v. United States, 7 Cir., 1941, 121 F. 2d 
420.” 


Defendant further claims that, since all the above arrest 
and conviction data was known to the United States Pro- 
bation Office, the United States Naturalization officials 
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should be charged with notice of same, even though they 
did not know it in fact. This is on the tenuous theory that 
defendant’s mere mention during the naturalization pro- 
ceedings of the fact tht he had been put on probation for 
an entirely different crime, put the Naturalization officials 
on notice of everything which all the files of the United 
States Probation Office, not the Naturalization Office, con- 
tained. If this contention were correct, then, since the 
Probation Office is an arm of this Court, this Court, which 
naturalized defendant, would, a fortiori, not have been at 
all misled by defendant’s failure to disclose any arrest or 
conviction which appeared in its probation records. In 
short, when questioned as to his record, defendant need 
have disclosed nothing. This argument answers itself. 


All the above, save the 1926 and 1940 records not relied 
on by plaintiff, go to the question of defendant’s fraud as 
grounds for the revocation of his naturalization. Thus 
we find that the Naturalization court had before it, not a 
man who had but a single conviction, and another arrest, 
as it supposed, but a man who had frequently been in 
trouble with the authorities over the course of some fifteen” 
years prior to the time of his naturalization. It was de- 
fendant’s duty to disclose an arrest, as well as a conviction, 
in order that the Government might investigate before 
granting the decree. Gaglione v. United States, 1 Cir., 
1929, 35 F. 2d 496; in re Paoli, D. C. Cal. 1943, 49 eg 
Supp. 128. That defendant’s wilful failure to disclose 
this situation to the authorities had a material effect upon 
the action of the Naturalization officials and the Court im 
its decision to grant the decree, is undoubted. Particularly — 
is this the case, since even the limited disclosures of the — 
defendant were not passed on by the immigration officials, 
even tentatively, but referred to the Court for its Omm 
decision thereon. 
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Summation of Argument. 


There is no Supreme Court Case which holds that the 
doctrine of res judicata applies to denaturalization judg- 
ments, the strongest language to indicate that it does 
being the dictum in Schneiderman. And, in general, the 
lower courts have refrained from applying the doctrine to 
such judgments. It is true, as has been shown, that the 
Ninth Circuit in Pandit, the Second Circuit in Bischof, 
and the Third Circuit in Richmond and Srednik applied to 
the doctrine. All but Bischof can be explained away by 
the fact that they were rejected by the Supreme Court 
decision in Maney and take unwarranted conclusions from 
the dictum in Ness. Bischof can be distinguished in that 
there was no specific objection raised to Bridges’ naturali- 
zation, and it may be noted that Bischof was predicated 
on the theory that a mere irregularity, as distinguished 
from statutory illegality, was involved. 


The dictum in Schneiderman is more than off-set by 
the strong language in the dissent in Bridges. 


Finally, Section 338 of the 1940 Act and 1451 of the 

1952 Act presuppose that, in addition to objecting to natu- 
‘ralization during the naturalization proceedings, the 
‘United States shall have the right to institute revocation 
| proceedings. 


_ A recent case is United States v. Cufari (D. C. Mass. 
| 1954) 120 Fed. Supp. 941, reversed on other grounds 217 
_F. 2d 404, where the court held that the order admitting 
alien to citizenship is not res judicata. 
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And in Stacher v. United States, supra, this Court’s de- 
cision affirming denaturalization, noted that the defense 
lof res judicata had been raised in the district court, in a 
case where denaturalization was granted for concealment 


| 
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of prior arrests, and certiorari was denied by the Supreme 
Court. | 

Quotations from the restatement of judgments (Appell 
lant’s Br. 17) are not helpful on the question, because 
there the judgment referred to is obviously after a con- 
tested trial of the issues, whereas, the vital distinction in a 
naturalization proceeding is that, unless something arises 
which provokes a recommendation of the Immigration 
Service against granting the naturalization, it is never a 
contested trial in the usual understood sense, but it is rather 
an ex parte application for the grant of a privilege upon 
qualification for that privilege. And in the application 
the duty rests upon the applicant to make a full disclosure 
and, in particular, where questions are asked about a par- 
ticular subject, to truthfully disclose and answer, and not 
to secure the privilege of naturalization by devious and 
false means. 

To say that the statement from the restatement of judg- 
ments that “A judgment obtained merely by false or per- 
jured testimony, or the production of false documents or 
even by conspiracy between the prevailing party and wit- 
nesses, is not open to later attack’? (Appellant’s Br. 17), 
applies to a case of an application for naturalization, is to 
invite applicants for naturalization, by fair means or foul, 
to conceal from the Immigration authorities any adverse 
material so long as it does not bear directly on a “jurisdie- 


tiomal’” tact. 


60s 
Conclusion. 


It is respectfully submitted that the Findings, Conclu- 
sions and Judgment of the District Court denaturalizing 
the appellant should be affirmed. 

LAUGHLIN E, WATERS, 

Umted States Attorney, 
RIcHARD A. LAVINE, 

Assistant U. S. Attorney, 

Chief of Civil Division, 
ARLINE MARTIN, 

Assistant U. S. Attorney, 

Attorneys for Appellee. 


APPENDIX A. 


yvernment’s Exhibit 2-A and 2-B in Evidence, Being 
Application for a Certificate of Arrival and Pre- 
liminary Form for Petition for Naturalization. 


APPENDIX C. 


Laughlin E. Waters 
United States Attorney 
Max F. Deutz 
Assistant U.S. Attorney 
Chief of Civil Division 
Arline Martin 
Assistant U.S. Attorney 
600 Federal Building 
Los Angeles 12, California 
Telephone: Madison 5-7411 
Attorneys for Plaintiff 


United States District Court, Southern District of Cali- 
fornia, Central Division. 


United States of America, Plaintiff, v. Peter Chaunt, 
also known as Ladislans Leitner, also known as Leslie 
Bela Leitner, Defendant. Civil 15907-WM. 


Second Amended Complaint to Set Aside and Cancel 
Naturalization 


Plaintiff, United States of America, complains of de- 
fendant and for causes of action alleges that: 


First CAUSE oF ACTION 
(Concealment of Material Facts) 


I 
The plaintiff is a corporate sovereign, and this action 
is brought pursuant to the direction of the Attorney Gen- 
eral of the United States and under the provisions of Sec- 
tion 340(a) of the Immigration and Nationality Act of 
1952 (Public Law No. 414; 82nd Congress), (8 U.S.C.A., 
Section 1451(a)], 
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JJ 
The last known residence of the defendant is 310 M 
Washington Drive, Los Angeles, California, within thy 
Southern District of California, Central Division, an 
within the jurisdiction of this Court. 
IIE 
On or about June 27, 1940, the defendant, Peter Chaunt 
also known as Ladislans Leitner, and also known as Lesli 
Bela Leitner, who was then an alien and a native of Hun 
gary, filed a Petition for Naturalization in the United 
States District Court for the Eastern District of New 
York. ; 
IV 
On or about November 28, 1940, the aforesaid petition 
was granted by said Court, and on said date Certificate of 
Naturalization No. 4785200 was issued to the defendant. 
V 
The Order admitting defendant to citizenship, and said 
Certificate of Naturalization, issued as aforesaid, were 


[AM] intentional 
procured by the defendant from said Court by , conceal- 


ment of material facts, in that defendant, in the proceed- 


[AM] intentionally 
ings which led to his naturalization, , concealed the fol- 


lowing material facts: (1) That prior to and at the time 
of filing said Petition for naturalization and at the time 
of his naturalization, defendant was an active member and 
officer of the Communist Party of the United States and 
had been since on or about the year 1926; (2) that prior 
to said naturalization the defendant had been arrested and 
charged with violation of the city ordinances of the City 
of New Haven, Connecticut as follows: (a) On or about 
July 30, 1929, defendant was arrested on the charge that 
“at said city and town of New Haven, Peter Chaunt, of 
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the said city and town of New Haven, did then and there 
distribute in a public street, to wit: Ashmun Street, cer- 
tain hand-bills against the peace of the State, of evil exam- 
ple, and contrary to the ordinance in such case made and 
provided. Ord. 729 Disposition, “Plea—not guilty—Dis- 
charged”; (b) On or about December 21, 1929, defend- 
ant was arrested on the charge that “at said city and town 
of New Haven, Peter Chaunt, temporarily of said city 
and town, did make an oration, harrangue, or other public 
demonstration in New Haven Green, outside of the 
churches. Pages 609 Charter and Ordinances” Disposi- 
tion, “Demurrer filed 12-27-29. Demurrer overruled— 
Whitaker 12-27-28, plea—not guilty, Found J.S.”; (d) On 
or about April 7, 1930, defendant was arrested and 
charged in the Criminal Court of Common Please, New 
Haven, Connecticut, as follows: “Edwin S. Pickett, Prose- 
cuting Attorney of the Criminal Court of Common Pleas 
of New Haven County, now here in Court, information 
makes that at the town of New Haven, within the County 
of New Haven, on the 11th day of March, 1930, Peter 
Chaunt of New Haven, with force and arms, did then and 
there disturb and break the peace by tumultuous and of- 
fensive carriage, noise and behavior, against the peace, of 
evil example, and contrary to the statute in such case made 
and provided; whereupon the attorney prays the advice of 
this Honorable Court in the premises’; that defendant 
pleaded not guilty on April 7, 1930, and disposition was 
eaolled’ April 7, 1930°; (c) That on the llth day of 
March, 1930, defendant was arrested and charged at said 
city and town of New Haven that he “did commit, violate, 
Peter Chaunt, general breach of peace’; “plea N.G., find- 
ing G, ordered to be imprisoned in New Haven County 
Jail and/or to pay fine of $25.00 to stand committed until 
judgment satisfied. Appealed”’; (3) that during the five 
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years immediately preceding the date of defendant’s peti- 
tion for naturalization defendant was not and did not be- 
have as a person of good moral character by reason among 
other facts of the facts as herein alleged and the conceal- 
ment thereof, as herein alleged, in violation of the fourth 
subdivision of Section 4 of said Naturalization Act of 
1906, as amended. 
VI 

The facts so concealed, as alleged in paragraph V hereof, 
are material for the reason that they violate the require- 
ments for naturalization as provided by the Nationality 
Act of 1906, as amended, and for the further reason that 
as a result of said concealment, the Immigration and Nat- 
uralization Service and the Court did not make a further 
investigation as to the nature and principles of the Com- 
munist Party of which defendant was a member, and did 
not make a full and proper investigation as to whether or 
not defendant suscribed to the principles of the Communist 
Party or whether defendant was or had behaved as a per- 
son attached to the principles of the Constitution of the 
United States and well disposed to the good order and hap- 
piness of the United States, or whether or not defendant 
could in open court take oath of allegiance to the United 
States without any mental reservation or purpose of eva- 
sion, as required by Section 4, subdivisions 3, of the Na- 
tionality Act of 1906, as amended, and by Rule 8(c) of 
the Rules and Regulations of the Immigration and Nat- 
uralization Service, and, as a result of said concealment, 
said Immigration and Naturalization Service did not make 
a full and proper investigation as to whether defendant 
had all of the qualifications for citizenship required by the 
Nationality Act or 1906, as amended, and, as a result 
thereof, said Immigration and Naturalization Service 
made a recommendation to the Court that said Petition 
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for Naturalization be granted, and said Court granted said 
Petition for Naturalization. 
Vil 

Before the filing of this Amended Complaint, an afh- 
davit was executed by Maurice A. Roberts, an attorney of 
the Immigration and Naturalization Service, United States 
Department of Justice, showing good and sufficient cause 
for the institution of this proceeding under, and as re- 
quired by, the provisions of Section 340(a) of the Immi- 
eration and Nationality Act of 1952 (8 U.S.C.A., Section 
1451(a), to set aside and cancel the naturalization of said 
defendant, Peter Chaunt, as having been procured by con- 
cealment of material facts and by willful misrepresenta- 
tion, which affidavit is attached hereto, marked EXHIBIT 
“A” and made a part hereof, the same as though set forth 
at length herein. 


SECOND CAUSE OF ACTION 
(Willful Misrepresentation) 
I 
Plaintiff repeats and realleges as a part of this cause of 
action each and all of the allegations contained in para- 
graphs I, II, IJI, IV and VII of the First Cause of Action, 
and makes them a part hereof as though set forth at this 
point. 
Wit 
Said order admitting defendant to citizenship and said 
Certificate of Naturalization were procured by defendant 
by willful misrepresentation in that defendant in the pro- 
ceedings which lead to his naturalization (1) intentionally 
and falsely represented that the only organization to which 
he belonged was the “Fraternal Benefit Society of Inter- 
national Workers Order,’ and no others, and in answer 
to an oral question propounded by Reuben E. Wilson, Nat- 
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uralization Examiner, as follows: “Have you ever be- 
longed to any Communist, Nazi or Fascist organization,” 
defendant intentionally and falsely answered “No,” 
whereas, in truth and in fact, the defendant, from on or 
about the year 1926, had been an active member and off- 
cer of the Communist Party of the United States; (2) in- 
tentionally and falsely represented that during the five 
years immediately preceeding the date of his Petition for 
Naturalization defendant was, and behaved as, a person 
attached to the principles of the Constitution of the United 
States and well disposed to the good order and happiness 
of the United States, and intentionally and falsely repre- 
sented that it was the defendant’s intention to renounce ab- 
solutely and forever all allegiance and fidelity to any for- 
eign prince, potentate, estate or sovereignty, and that it 
was his intention to bear true faith and allegiance to the 
United States of America and to support and defend the 
Constitution and laws of the United States of America 
against all enemies, foreign and domestic, whereas, in 
truth and in fact, by reason of defendant’s membership 
in, and his knowledge of the nature and principles of the 
Communist Party, the defendant was not and had not be- 
haved as a person attached to the principles of the Con- 
stitution of the United States or well disposed to the good 
order and happiness of the United States, and it was not 
defendant’s intention to renounce absolutely and forever 
all allegiance and fidelity to any foreign prince, potentate, 
state or sovereignty, and it was not his intention to bear 
true faith and allegiance to the United States of America 
or to support or defend the Constitution and laws of the 
United States of America against all enemies, foreign and 
domestic; (3) intentionally and falsely represented that 
prior to said naturalization he had never been arrested 
or charged with violation of any law of the United States 
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or state or any city ordinance or traffic regulation, whereas 
in truth and in fact defendant had been arrested and 
charged with violation of the city ordinances of the City 
of New Haven, Connecticut, as follows: (a) On or about 
July 30, 1929, defendant was arrested on the charge that 
“at said city and town of New Haven, Peter Chaunt, 
of the said city and town of New Haven, did then and 
there distribute in a public street, to wit: Ashmun Street, 
certain hand-bills against the peace of the State, of evil 
example, and contrary to the ordinance in such case made 
and provided. Ord. 729, Disposition, “Plea—not guilty— 
Discharged”; (b) On or about December 21, 1929, de- 
fendant was arrested on the charge that “at said city and 
town of New Haven, Peter Chaunt, temporarily of said 
city and town did make an oration, harrangue, or other 
public demonstration in New Haven Green, outside of the 
churches. Pages 609 Charter and Ordinances’ Disposi- 
tion, “Demurrer filed 2-27-29. Demurrer overruled— 
Whitaker 12-27-28, plea—not guilty, Found J.S.” (c) On 
or about April 7, 1930, defendant was arrested and 
charged in the Criminal Court of Common Pleas, New 
Haven Connecticut, as follows: ‘Edwin S. Pickett, Prose- 
cuting Attorney of the Criminal Court of Common Pleas 
of New Haven, County, now here in Court, information 
makes that at the town of New Haven, within the County 
of New Haven, on the 11th day of March, 1930, Peter 
Chaunt of New Haven, with force and arms, did then and 
there disturb and break the peace by tumultuous and of- 
fensive carriage, noise and behavior, against the peace, of 
evil example, and contrary to the statute in such case made 
and provided; whereupon the attorney prays the advice of 
this Honorable Court in the premises’; that defendant 
pleaded not guilty on April 7, 1930, and disposition was 
‘nolled’ April 7, 1930”; (d) That on the 11th day of 
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March, 1930, defendant was arrested and charged at said 
city and town of New Haven that he “did commit, violate, 
Peter Chaunt, general breach of the peace’; “pleamanem 
finding G, ordered to be imprisoned in New Haven County 
Jail and/or to pay fine of $25.00 to stand committed until 
judgment satisfied. Appealed”; (4) Intentionally and 
falsely represented that during the five years immediately 
preceeding the date of defendant’s Petition for Naturaliza- 
tion he was and had behaved as a person of good moral 
character, whereas, in truth and in fact, among other 
things, by reason of the intentional and false misrepresen- 
tations as herein alleged, defendant was not and had not 
behaved as a person of good moral character during said 
period. 
Ill 

That the Communist Party of the United States is an 
organization which at all times since 1926, as the said 
Peter Chaunt well knew, advised, advocated, or and [AM] 
taught the overthrow by force or and [AM] violence of 
the government of the United States; advised, advocated, 
or and[AM] taught the duty, necessity, or and[AM] 
propriety of the unlawful assaulting or and[AM] killing 
of any officer or officers of the government of the United 
States because of his or their official character; advised, 
advocated, or and[ AM] taught the unlawful damage, in- 
jury or and[AM}] destruction of property; advised, advo- 
cated, or and[AM] taught sabotage; wrote, circulated, 
distributed, printed, published, or and[AM] displayed, 
or caused to be written, circulated, distributed, printed, 
published, or and[ AM] displayed or had in its possession 
for the purpose of circulation, distribution, publication, 
issuing, or and[ AM] display, written and printed mat- 
ter which advised, advocated, or and[ AM] taught the per- 
formance of the acts described hereinabove in this para- 
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graph; promoted influenced, and advocated the political 
activities, public relations, and public policy of the Union 
of Soviet Socialist Republics. 
IV 

That at all of the times above mentioned, as the said 
Peter Chaunt well knew, the Communist Party of the 
United States was a section of an international organiza- 
tion called “The Communist International” and that deci- 
sions made by such organization were binding upon other 
Communist Parties, including the Communist Party of the 
United States and the individual members thereof, whether 
such decisions were contrary to the laws of the United 
States or not. 

V 

As a result of the intentional and willful misrepresenta- 
tions by the defendant, as alleged in paragraph IT hereof, 
the Immigration and Naturalization Service and the Court 
did not make a further investigation and did not make a 
full and proper investigation as to whether defendant had 
all of the qualifications for citizenship required by the Na- 
tionality Act of 1906, as amended, and as a result thereof 
said Immigration and Naturalization Service made a 
recommendation to the Court that said Petition for Nat- 
uralization be granted, and said Court granted said Peti- 
tion for Naturalization. 


WHEREFORE, plaintiff prays that: 

1. The order of the United States District Court for 
the Eastern District of New York, dated on or about No- 
vember 28, 1940, admitting defendant to citizenship, be 
revoked and set aside; 


2. All official documents evidencing citizenship issued 
to defendant by virtue of the aforesaid Order, and partic- 
ularly the original Certificate of Naturalization No. 
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4785200 and duplicate Certificate of Naturalization No. 
4785200 be cancelled and declared null and void: 


3. Defendant be forever restrained and enjoined from 
setting up and claiming any rights, privileges, or advan- 
tages whatsoever under said order or any official docu- 
ment evidencing citizenship by virtue of the aforesaid 
order ; 

4. Upon entry of final decree in this case, as hereto- 
fore prayed, that same be entered and spread upon the 
records of this Court, and that said defendant be required 
to forthwith surrender and deliver his said Certificate of 
Naturalization to the Clerk of this Court for Cancellation, 
and that the Clerk of this Court be further directed to 
transmit a certified copy of said final decree herein, can- 
celling such Certificate and setting aside said Order admit- 
ting defendant to citizenship, to the Attorney General of 
the United States, and to the Clerk of the United States 
District Court in and for the Eastern District of New 
York, with the directions that the same be entered upon 
the record in that Court, and that the original Certificate 
of Naturalization upon the records of Court in the East- 
ern District of New York be cancelled; and 

5. Plaintiff have such other relief as to this Honorable 
Court may deem proper in the premises. 

LAUGHLIN E. WATERS 
United States Attorney 
Max F. Deutz 
Assistant U. S. Attorney 
Chief, Civil Division 
ARLINE MArTIN 
Assistant U. S. Attorney 
s/ ARLINE MarTIN 
ARLINE MarTIN 
Attorneys for Plaintiff 
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EXHIBIT A 


UNITED STATES OF AMERICA ) 
) ss. C-4785200 


DIsTRICT OF COLUMBIA ) 


Maurice A. Roberts, being duly sworn, deposes and 
says: 

1. That he is an Attorney, Immigration and Naturali- 
zation Service, United States Department of Justice, and 
as such has access to the official records of the said Serv- 
ice, from which the following facts appear: 

(a) That PETER CuHaunrt filed a petition for natural- 
ization in the United States District Court for the 
Eastern District of New York on June 27, 1940 and 
was admitted to citizenship by that court on Novem- 
ber 28, 1940, receiving naturalization certificate No. 
4785200. 
(b) That in the proceedings which led to his natural- 
ization, the said PETER CHAUNT alleged under oath: 
(1) That he had never belonged to any Com- 
munist, Nazi or Fascist organization and that the 
only organization to which he had ever belonged 
was the fraternal benefit society of International 
Workers Order. 
(11) That he fully believed in the form of gov- 
ernment of the United States; and that he did 
not belong to and was not associated with any 
organization which teaches or advocates the over- 
throw of existing government in this country. 
(III) That he was attached to the principles of 
the Constitution of the United States and well 
disposed to the good order and happiness of the 
United States; that it was his intention to re- 
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nounce absolutely and forever all allegiances and 
fidelity to any foreign prince, potentate, state, or 
sovereignty of which he was a subject or citizen. 
(IV) That he would support and defend the 
Constitution and laws of the United States of 
America against all enemies, foreign and domes- 
tic; that he would bear true faith and allegiance 
to the same; and that he took this obligation 
freely without any mental reservation or purpose 
of evasion. 
(c) That the allegations of said PETER CHAUNT as 
set forth in subparagraph 1 (b) were false and untrue. 
(d) That the said PETER CHAUNT has been an active 
member and officer of the Communist Party of the 
United States, including the Workers (Communist) 
Party and other organizations affiliated with or con- 
trolled by the Communist Party of the United States 
since at least 1926. 
(e) That the Communist Party of the United States 
is an organization which at all times since 1926, as 
the said PETER CHAUNT well knew: 
(I) Advised, advocated, or taught the overthrow 
by force or violence of the government of the 
United States; 
(II) Advised, advocated, or taught the duty, 
necessity, or propriety of the unlawful assaulting 
or killing of any officer or officers of the govern- 
ment of the United States because of his or their 
official character ; 
(III) Advised, advocated, or taught the unlaw- 
ful damage, injury or destruction of property; 


(IV) advised, advocate, or taught sabotage; 
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(V) Wrote, circulated, distributed, printed, pub- 
lished, or displayed, or caused to be written, cir- 
culated, distributed, printed, published, or dis- 
played or had in its possession for the purpose of 
circulation, distribution, publication, issuing, or 
display, written and printed matter which ad- 
vised, advocated, or taught the performance of 
the acts described in subparagraphs 1(e), I, YW, 
Ill and IV. 
(VI) Promoted, influenced, and advocated the 
political activities, public relations, and public 
policy of the Union of Soviet Socialistic Repub- 
lics. 
(f) That at all of the times above mentioned, as the 
said PETER CHAUNT well knew, the Communist Party 
of the United States was a section of the interna- 
tional organization whose principal officers were citi- 
zens or subjects of the Union of Soviet Socialist Re- 
publics and the principal offices of which were situated 
in Moscow, in the Union of Soviet Socialist Repub- 
lics; that decisions made by such organization were 
binding upon other Communist Parties, including the 
Communist Party of the United States and the indi- 
vidual members thereof, whether such decisions were 
contrary to the laws of the United States or not. 
(g) That by reason of the foregoing, the said PETER 
CHaunt at the time he applied for and obtained nat- 
uralization; was not attached to the principles of the 
Constitution or well disposed to the good order and 
happiness of the United States; did not intend to sup- 
port and defend the Constitution and laws of the 
United States against all enemies, foreign and domes- 
tic; and did not intend to abjure or renounce allegi- 
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ance and fidelity to the Union of Soviet Socialist Re- 
publics. 

(h) That the said PETER CHAUNT intentionally and 
deliberately made false statements and concealed the 
true facts in the proceedings leading to his naturali- 
zation, as set forth in the preceding subparagraphs, 
in order to prevent the making of a full and proper 
investigation of his qualifications for citizenship; to 
induce the naturalization examiner to make an un- 
conditional recommendation to the court that his peti- 
tion be granted; to preclude inquiry by the court con- 
cerning his qualifications for citizenship; and to pro- 
cure naturalization in violation of law. 


2. That good cause exists for the institution of a suit 
under Section 340(a) of the Immigration and Nationality 
Act, 8 U.S.C. 1451(a), to set aside and cancel the natural- 
ization of said PETER CHAUNT as having been procured 
by concealment of material facts and by wilful misrepre- 
sentation. 


3. That the last known place of residence of the said 
PETER CHAUNT is 3305 West 34th Street, Cleveland, Ohio. 
Maurice A. RoBERTS 
Attorney 


Subscribed and sworn to at Washington in the District 
of Columbia this 6th day of May, 1953, before me, the 
Assistant General Counsel of the Immigration and Nat- 
uralization Service, United States Department of Justice, 
authorized by Section 332d.1 of Title 8 of the Code van 
Federal Regulations to administer oaths. 

ALBERT E. REITHEL(?) 
Assistant General Consel 


[Filed Apr. 21, 1955; Edmund L. Smith, Clerk; by 
Charles E. Jones, Deputy Clerk. |] 


APPENDIX D. 


Margolis, McTernan and Branton 
Attorneys at Law 
112 West Ninth Street 
Los Angeles 15, California 
Phone VAndike 7153 
Attorneys for Defendant. 


In the United States District Court in and for the 
Southern District of California, Central Division. 


United States of America, Plaintiff, v. Peter Chaunt, 
Defendant. No. 15,907-WM. 


Answer to Second Amended Complaint 


The defendant above-named, Peter Chaunt, hereby an- 
swers the second amended complaint herein as follows: 


I 
Admits the allegations of paragraphs I, II, III and IV 
of the first cause of action. 


JI 
Generally denies each and all of the allegations of para- 
graph V of the first cause of action. 


Il 
Generally denies the allegations of paragraph VI of the 
first cause of action and specifically denies that the Immi- 
gration and Naturalization Service reasonably relied solely 
upon facts supplied by the defendant in failing to make a 
further, full and proper investigation of defendant’s qualifi- 
cations for citizenship as alleged in paragraph VI thereof. 
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SECOND CAUSE OF ACTION 


I 
Defendant refers to and by this reference incorporates 
herein as if fully set forth his answers to the allegations of 
paragraphs I, II, III and IV of the first cause of action 
of said complaint. 


II 
Defendant generally denies the allegations of paragraph 
II of the second cause of action. 


let 
Defendant generally denies all of the allegations of para- 
graphs III and IV of the second cause of action and alleges 
that the same are and each of them is immaterial. 
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Defendant generally denies the allegations of paragraph 
V of the second cause of action and specifically denies 
that the Immigration and Naturalization Service reason- 
ably relied solely upon facts disclosed by the defendant in 
failing to make a further, full and proper investigation of 
defendant’s qualifications for citizenship as alleged in para- 
graph V thereof. 


AS AND FOR A SECOND, SEPARATE AND AFFIRMATIVE 
DEFENSE, DEFENDANT ALLEGES: 


I 
The second amended complaint in whole, and each of 
the causes of action thereof, fails to state a cause of action 
or claim upon which relief can be granted against this 
defendant. 


Fa 


AS AND FoR A THIRD, SEPARATE AND AFFIRMATIVE 
DEFENSE, DEFENDANT ALLEGES: 


I 
The decree and certificate of naturalization referred to 
in paragraph IV of the first cause of action of the com- 
plaint is res judicata and conclusive of all matters and 
issues determined or determinable in the naturalization 
proceeding including all such issues pleaded in the second 
amended complaint. 


As AND FOR A FourTH, SEPARATE AND AFFIRMATIVE 
DEFENSE, DEFENDANT ALLEGES: 


fi 
The Court is without jurisdiction of the action in that 
Section 340 of the Immigration and Nationality Act of 
1952 (8 U.S.C.A. 1451) under which the complaint is 
drawn (hereinafter referred to as “the statute”) is uncon- 
stitutional and void both upon its face and as applied to 
the defendant in the following respects: 

(a) That in providing for cancellation of a decree and 
judgment of naturalization a court of competent 
jurisdiction, after proceedings to which the United 
States was a party and from which no appeal was 
taken, the statute violates the separation of powers 
prescribed by the Constitution and denies defendant 
due process of law contrary to the guarantees of 
the Fifth Amendment thereto. 

(b) That in authorizing cancellation of such a decree 
upon grounds not prescribed at the time of natur- 
alization, the statute is an ex post facto law repug- 
nant to Article I, Section 9, Chapter 3 of the Con- 
stitution of the United States. 
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(c) That as applied to the defendant under the circum- 
stances alleged in the complaint the statute is an 
ex post facto law and a bill of attainder in violation 
of Article I, Section 9 of the Constitution. 

(d) That the statute on its face is vague, ambiguous 
and uncertain, and fails to provide any clearly 
ascertainable standard of disclosure for the guid- 
ance of petitioners in naturalization proceedings, in 
violation of the due process clause of the Consti- 
tution. 

(e) That in providing for deprivation of citizenship 
without the right of trial by jury the statute denies 
the defendant due process of law in violation of the 
Fifth Amendment to the Constitution. 

({) That the statute abridges liberty of speech, assem- 
sembly, and association, and activities in further- 
ance thereof, in violation of the First Amendment 
to the Constitution. 


WHEREFORE, defendant prays that plaintiff take noth- 
ing by its action herein, that the second amended com- 
plaint may be dismissed, and that the defendant may have 
judgment for his costs. 

Marcotis, McTERNAN AND BRANTON 
By Joun W. PorTER 
John W. Porter 


Attorneys for Defendant. 


[Filed Nov. 7, 1955, Clerk U. S. District Court, South- 
ern District of California. By Wayne Payne, Deputy 
Clerk. | 


APPENDIX E. 


Laughlin E. Waters 
United States Attorney 
Richard A. Lavine 
Assistant U. S. Attorney 
Chief of Civil Division 
Arline Martin 
Assistant U. S. Attorney 
600 Federal Builting 
Los Angeles 12, California 
Telephone: MAdison 5-7411 
Attorneys for Plaintiff 


United States District Court for the Southern District 
of California, Central Division 


United States of America, Plaintiff, v. Peter Chaunt, 
Defendant. Civil No. 15907-WM. 


Findings of Fact, Conclusions of Law, and Judgment 


The above entitled matter came on regularly for trial 
on the 5th day of March, 1957, and continued thereafter 
on the 6th, 7th and 8th days of March, and was continued 
thereafter to April 1, 1957, and trial was completed on 
that date, in the above entitled court, before the Honorable 
William C. Mathes, Judge presiding, without a jury, the 
plaintiff, United States of America, being represented by 
Laughlin E. Waters, United States Attorney, Richard 
A. Lavine, Arline Martin and James R. Dooley, As- 
sistant United States Attorneys, the defendant being 
represented by his attorneys, Margolis, McTernan and 
Branton and John W. Porter, and evidence both oral and 
documentary having been presented, and the matter hav- 
ing been tried on its merits, and the Court having heard 
the arguments of counsel, and being fully advised in the 
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premises, and having on the Ist day of April, 1957, an- 
nounced its findings and opinions in open court, now 
[AM/hh Attys. 6 Clk. U. S. D. C. Atty Gen.] 
makes its Findings of Fact, Conclusions of Law, and 
Judgment : 
FINDINGS OF FACT 
(First Cause of Action) 


I 
The plaintiff is a corporate sovereign, and this action is 
brought pursuant to the direction of the Attorney General 
of the United States and under the provisions of Section 
340(a) of the Immigration and Nationality Act of 1952 
(Public Law No. 414; 82nd Congress) [8 U.S.C.A. 
§1451(a) ]. 
II 
The last known residence of the defendant is 4812 
Glenalbyn Drive, Los Angeles, California, within the 
Southern District of California, Central Division, and 
within the jurisdiction of this Court. 


JL 
On or about June 27, 1940, the defendant, Peter Chaunt, 
also known as Ladislans Leitner, and also known as Leslie 
Bela Leitner, who was then an alien and a native of 
Hungary, filed a Petition for Naturalization in the United 
States District Court for the Eastern District of New 
York. 
IV 
On or about November 28, 1940, the aforesaid petition 
was granted by said court, and on said date Certificate 
of Naturalization No. 4785200 was issued to the defend- 
ant. 


a. 


V 

[ Mathes, J.] establishing 

There is clear, unequivocal and convincing evidence , 
beyond all reasonable doubt that the order admitting de- 
fendant to citizenship, and said certificate of naturaliza- 
tion, issued as aforesaid, were procured by the defendant 
from said court by knowing, intentional, deliberate, de- 
signed, purposeful and willful concealment of material 
facts, in that defendant, in the proceedings which led to 
his naturalization, knowingly, intentionally, deliberately, 
designedly, purposely and willfully concealed the following 
material facts: (1) that prior to and at the time of filing 
said petition for naturalization and at the time of his 
naturalization, and subsequent thereto at least until the 
year 1952, defendant was an active member, officer and 
full-time paid functionary of the Communist Party of 
the United States and had been since on or about the year 
1929; (2) that prior to said naturalization the defendant 
had been arrested and charged with violation of the city 
ordinances of the City of New Haven, Connecticut as 
follows: (a) On or about July 30, 1929, defendant was 
arrested on the charge that ‘‘at said city and town of New 
Haven, Peter Chaunt, of the said city and town of New 
Haven, did then and there distribute in a public street, 
to wit: Ashmun Street, certain hand-bills against the 
peace of the State, of evil example, and contrary to the 
ordinance in such case made and provided. Ord. 729 Dis- 
position, ‘““Plea—not guilty—Discharged’; (b) On or 
about December 21, 1929, defendant was arrested on 
the charge that “at said city and town of New Haven, 
Peter Chaunt, temporarily of said city and town, did 
make an oration, harangue, or other public demonstra- 
tion in New Haven Green, outside of the churches. Pages 
609 Charter and Ordinances’ Disposition, “Demurrer 
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filed 12-27-29. Demurrer overruled—Whitaker 12-27-28, 
plea—not guilty, Found J. S.”; (c) that on the 11th day 
of March, 1930, defendant was arrested and charged at 
said city and town of New Haven that he “did commit, 
violate, Peter Chaunt, general breach of peace”; “plea 
N.G., finding G, ordered to be imprisoned in New Haven 
County Jail and/or to pay fine of $25.00 to stand com- 
mitted until judgment satisfied. Appealed”; (d) that 
five years immediately preceding the [Mathes, J.] 
during the , date of defendant’s petition for naturalization 
defendant was not and did not behave as a person of good 
moral character by reason among other facts of the facts 
as herein alleged and the concealment thereof, as herein 
alleged, in violation of the fourth subdivision of Section 
4 of said Naturalization Act of 1906, as amended. 


VI 

The facts so concealed, as alleged in paragraph V here- 
of, are material for the reason that they violate the re- 
quirements for naturalization as provided by the Nation- 
ality Act of 1906, as amended, and for the further reason 
that as a result of said concealment, the Immigration and 
Naturalization Service and the court was foreclosed from 
making a further investigation as to whether or not 
defendant subscribed to the principles of the Communist 
Party or whether defendant was, or had behaved as, a 
person attached to the principles of the Constitution of 
the United States and well disposed to the good order and 
happiness of the United States, or whether or not de- 
fendant could in open court take oath of allegiance to the 
United States without any mental reservation or purpose 
of evasion, as required by Section 4, subdivision 3, of the 
Nationality Act of 1906, as amended, and by Rule 8(c) 
of the Rules and Regulations of the Immigration and 
Naturalization Service, and, as a»result of said conceal 
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ment, said Immigration and Naturalization Service did 
not make a full and proper investigation as to whether 
defendant had all of the qualifications for citizenship, 
including defendant’s good moral character during the 
statutory period preceding naturalization, as required by 
the Nationality Act of 1906, as amended, and as a result 
thereof said Immigration and Naturalization Service 
made a recommendation to the court that said Petition 
for Naturalization be granted, and said court granted said 
Petition for Naturalization. 


VII 

Before the filing of this Amended Complaint, an aff- 
davit was executed by Maurice A. Roberts, an attorney 
of the Immigration and Naturalization Service, United 
States Department of Justice, showing good and sufficient 
cause for the institution of this proceeding under, and as 
required by, the provisions of Section 340(a) of the 
Immigration and Nationality Act of 1952 [8 U.S.C.A., 
1451 (a) ], to set aside and cancel the naturalization of said 
defendant, Peter Chaunt, as having been procured by 
concealment of material facts and by willful misrepre- 
sentation; a copy of said affidavit was attached to the 
original Complaint herein and to the Second Amended 
Complaint herein, on which the action was tried, marked 
Exuipit “A”, and the original of said affidavit was intro- 
duced in evidence as Plaintiff's Exhibit 36. 


FINDINGS OF Fact 
(Second Cause of Action) 
I 
The plaintiff is a corporate sovereign, and this action is 
brought pursuant to the direction of the Attorney General 
of the United States and under the provisions of Sections 
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340(a) of the Immigration and Nationality Act of 1952 
(Public Law No. 414; 82nd Congress) [8 U.S.C. 
§$i451(a) ]. 
II 

The last known residence of the defendant is 4812 
Glenalbyn Drive, Los Angeles, California, within the 
Southern District of California, Central Division, and 
within the jurisdiction of this Court. 


Ii] 

On or about June 27, 1940, the defendant, Peter Chaunt, 
also known as Ladislans Leitner, and also known as 
Leslie Bela Leitner, who was then an alien and a native 
of Hungary, filed a Petition for Naturalization in the 
United States District Court for the Eastern District of 
New York. 

IV 

On or about November 28, 1940, the aforesaid petition 
was granted by said court, and on said date Certificate of 
Naturalization No. 4785200 was issued to the defendant. 


V 
The evidence is clear, unequivocal and convincing, 
establishes [Mathes, J.] 

and , beyond all reasonable doubt, that said order admit- 

ting defendant to citizenship and said Certificate of 

Naturalization were procured by defendant by affirmative, 

fraudulent and willful misrepresentation, in that the de- 

fendant in the proceedings which lead to his naturalization 

(1) intentionally and falsely represented that the only 

organization to which he belonged was the “Fraternal 

Benefit Society of International Workers Order”, and 

no others, and in answer to an oral question propounded 

by Reuben E. Wilson, Naturalization Examiner, as fol- 
lows: “Do you believe in Communism, Fascism or 
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Nazism?” defendant intentionally and falsely answered 
“No”, whereas, in truth and in fact, the defendant, from 
on or about the year 1926, had been an active member 
and officer of the Communist Party of the United States; 
(2) intentionally and falsely represented that during the 
five years immediately preceding the date of his Petition 
for Naturalization defendant was, and behaved as, a 
person attached to the principles of the Constitution of 
the United States and well disposed to the good order 
and happiness of the United States, and intentionally and 
falsely represented that it was the defendant’s intention 
to renounce absolutely and forever all allegiance and 
fidelity to any foreign prince, potentate, estate or sover- 
eignty, and that it was his intention to bear true faith and 
allegiance to the United States of America and to support 
and defend the Constitution and laws of the United States 
of America against all enemies, foreign and domestic, 
whereas, in truth and in fact, by reason of defendant's 
membership in, and his knowledge of the nature and 
principles of the Communist Party, the defendant was not, 
and had not behaved as a person attached to the principles 
of the Constitution of the United States or well disposed 
to the good order and happiness of the United States, and 
it was not defendant’s intention to renounce absolutely and 
forever all allegiance and fidelity to any foreign prince, 
potentate, state or sovereignty, and it was not his intention 
to bear true faith and allegiance to the United States of 
America or to support or defend the Constitution and 
laws of the United States of America against all enemies, 
foreign and domestic; (3) intentionally and falsely repre- 
sented that prior to said naturalization he had never been 
arrested or charged with violation of any law of the 
United States or state or any city ordinance or traffic regu- 
lation, whereas in truth and in fact defendant had been 
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arrested and charged with violation of the city ordinances 
of the City of New Haven, Connecticut, as follows: (a) 
On or about July 30, 1929, defendant was arrested on 
the charge that “at said city and town of New Haven, 
Peter Chaunt, of said city and town of New Haven, 
did then and there distribute in a public street; 4o) wie 
Ashmun Street, certain hand-bills against the peace of 
the State, of evil example, and contrary to the ordinance 
in such case made and provided. Ord. 729,” Disposition, 
“Plea—not guilty—Discharged”; (b) On or about De- 
cember Z1, 1929, defendant was arrested on the charge 
that “at said city and town of New Haven, Peter Chaunt, 
temporarily of said city and town did make an oration, 
harangue, or other public demonstration in New Haven 
Green, outside of the churches. Pages 609 Charter and 
Ordinances” Disposition, “Demurrer filed 2-27-29, De- 
murrer overruled—Whitaker 12-27-28, plea—not guilty, 
Found J.S.”; (c) That on the 11th day of March, 1930, 
defendant was arrested and charged at said city and town 
of New Haven that he “did commit, violate, Peter Chaunt, 
general breach of the peace”; “plea N.G., finding G, 
ordered to be imprisoned in New Haven County Jail 
and/or to pay fine of $25.00 to stand committed until 
judgment satisfied. Appealed”; (d) Intentionally and 
falsely represented that during the five years immediately 
preceding date of defendant’s Petition for Naturalization 
he was and had behaved as a person of good moral char- 
acter, whereas, in truth and in fact, among other things, 
by reason of the intentional and false misrepresentations 
as herein alleged, defendant was not and had not behaved 
as a person of good moral character during said period. 


VI 
The evidence is clear, unequivocal and convincing, and 
establishes beyond all reasonable doubt that the Commu- 
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nist Party of the United States is an organization which 
at all times since 1926, as the said Peter Chaunt well 
knew, advised, advocated and taught the necessity and the 
duty to overthrow by force and violence the government 
of the United States; wrote, circulated, distributed, printed, 
published and displayed, or caused to be written, circu- 
lated, distributed, printed, published, or displayed or had 
in its possession for the purpose of circulation, distribu- 
tion, publication, issuing, or display, written and printed 
matter which advised, advocated and taught the perform- 
ance of the acts described hereinabove in this paragraph; 
and promoted, influenced, and advocated the political ac- 
tivities, public relations, and public policy of the Union 
of Soviet Socialist Republics. 


vai 
The evidence is clear, unequivocal and convincing, and 


establishes [| Mathes, J. ] 
a beyond all reasonable doubt that at all of the times above 


mentioned, as the said Peter Chaunt well knew, the Com- 
munist Party of the United States was a section of an 
international organization called “The Communist Inter- 
national”, and that decisions made by such organization 
were binding upon other Communist Partys, including 
the Communist Party of the United States and the indi- 
vidual members thereof, whether such decisions were con- 
trary to the laws of the United States or not. 


Vill 
The evidence is clear, unequivocal and convincing, and 


establishes [ Mathes, J.] 
a beyond all reasonable doubt that at all times above men- 


tioned the defendant was attached to the principles of 
Marxism, Leninism, Stalinism and the Communist Interna- 
tional, and the Communist Party of the United States, in- 
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cluding the objective of overthrowing the government of 
the United States of America by force and violence at the 
earliest time circumstances permit, and during all of the 
times above mentioned defendant felt and owed his entire 
loyalty and allegiance to the Communist Party, the Com- 
munist International and the Union of Soviet Socialist 
Republics, and at the time the defendant took the oath 
of renunciation and allegiance, as required by law in order 
to become a naturalized citizen of the United States of 
America, the defendant had no intention of renouncing 
his allegiance to Soviet Russia or to his native Hungary, 
and had no intention of giving any of his allegiance to 
the United States of America. 


IX 

As the result of the affirmative, fraudulent, intentional 
and willful misrepresentations by the defendant, as above 
found, the Immigration and Naturalization Service and the 
court were foreclosed from making any further investiga- 
tion or any investigation which would have revealed the 
defendant’s record of arrests, his Communist Party mem- 
bership, and his poor moral character, and as a result of 
said misrepresentations the Immigration and Naturaliza- 
tion Service and the court did not make a further investi- 
gation as to whether defendant had all of the qualifications 
for citizenship required by the Nationality Act of 1906, 
as amended; and as a result thereof said Immigration and 
Naturalization Service made a recommendation to the 
court that said Petition for Naturalization be granted, and 
said court granted said Petition for Naturalization. 


x 
Before the filing of this Amended Complaint, an affidavit 
was executed by Maurice A. Roberts, an attorney of the 
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Immigration and Naturalization Service, United States 
Department of Justice, showing good and sufficient cause 
for the institution of this proceeding under, and as re- 
quired by, the provisions of Section 340(a) of the Immi- 
gration and Nationality Act of 1952 [8 U.S.C.A. 1451(a)] 
to set aside and cancel the naturalization of said defend- 
ant, Peter Chaunt, as having been procured by conceal- 
ment of material facts and by willful misrepresentation; 
a copy of said affidavit was attached to the original Com- 
plaint herein and to the Second Amended Complaint herein, 
on which the action was tried, marked Exuisit “A”, and 
the original of said affidavit was introduced in evidence as 
Plaintiff’s Exhibit 36. 


CONCLUSIONS OF LAW 


i 
This Court has jurisdiction of plaintiff’s First and Sec- 
ond Causes of Action as alleged in plaintiff’s Second 
Amended Complaint under the provisions of Section 
340(a) of the Immigration and Nationality Act of 1952 
[8 U.S.C.A. 1451(a)]. 
II 
The naturalization of the defendant was procured by 
concealment of material facts within the meaning of Sec- 
tion 340(a) of the Immigration and Nationality Act of 
52. 
Il 
The naturalization of the defendant was procured by 
willful misrepresentation within the meaning of Section 
340(a) of the Immigration and Nationality Act of 1952. 


IV 
The order of the United States District Court for the 
Eastern District of New York at Brooklyn New York, 


== 


dated November 28, 1940, admitting the defendant to citi- 
zenship, and the Certificate of Naturalization No. 4785200 
issued by said court on the 28th day of November, 1940, 
were procured by concealment of material facts and by 
willful misrepresentations and the naturalization of the de- 
fendant was induced by the defendant’s fraud and said 
naturalization is therefore rendered nugatory by the de- 
fendant’s fraud. 


V 
The allegations contained in both the First and Second 
Causes of Action of plaintiff's Second Amended Complaint 


| Mathes, J.] , as hereinabove found, 
have been sustained , by unequivocal, clear and convinc- 


ing evidence beyond all reasonable doubt, and the prayer 
of said Second Amended Complaint should be granted and 
judgment in favor of the plaintiff and against the defend- 
ant as prayed for in said Second Amended Complaint 
should be entered accordingly, adjudging that the order 
of the court admitting defendant to citizenship be revoked 
and set aside; that all official documents evidencing citizen- 
ship be cancelled; that upon this judgment becoming final 
the defendant shall be required to surrender and deliver up 
his Certificate of Naturalization No. 478522 to the Clerk 
of the Court for cancellation; and that defendant be for- 
ever restrained and enjoined from setting up or claiming 
any rights, privileges or advantages whatsoever under 
said order or under any official document evidencing citi- 
zenship issued by virtue of the aforesaid order. 


a 
JUDGMENT 


Pursuant to the Findings of Fact and Conclusions of 
Law herein, 


It Is HEREBY ORDERED, ADJUDGED AND DECREED: 


1. That the order of the United States District Court 
for the Eastern District of New York at Brooklyn, New 
York, made on November 28, 1950, admitting the defend- 
ant, Peter Chaunt, to citizenship of United States of 
America, be and the same is hereby revoked, set aside and 
cancelled. 


2. The Certificate of Naturalization No. 4785200 is- 
sued to the defendant, Peter Chaunt, by the Clerk of the 
United States District Court for the Eastern District of 
New York at Brooklyn, New York, be and the same is 
hereby revoked, set aside and cancelled. 


3. That a certified copy of this Judgment shall be 
transmitted by the Clerk of this Court to the United 
States District Court for the Eastern District of New 
York at Brooklyn, New York, which originally issued the 
said Certificate of Naturalization, and the Clerk of the 
said United States District Court for the Eastern Dis- 
trict of New York, upon receipt of the said certified copy 
of this Judgment, shall enter the same of record and cancel 
said original certificate of naturalization upon the records 
of said court and notify the Attorney General of the entry 
of such order and of such cancellation. 

4. That upon this judgment becoming final the defend- 
ant, Peter Chaunt, shall surrender his copy of said Cer- 
tificate of Naturalization No. 4785200 to the Clerk of this 
Court for cancellation. 
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5. That the defendant, Peter Chaunt, upon this judg- 
ment becoming final, shall be thereafter enjoined from 
claiming or exercising any rights or privileges of citizen- 
ship granted by said Certificate of Naturalization No. 
4785200 or said order admitting said defendant, Peter 
Chaunt, to ctitzenship. 


Dated: April 20 1957. 


(Sgd.) Wm. C. Matues 
United States District Judge. 


Entered and Docketed April 24, 1957. Clerk U. S. 
District Ct. Southern District of Calif., by C. A. Simmons, 
Deputy Clerk. 


Filed Apr. 22, 1957, Clerk, U. S. District Cotire Seman. 
ern District of California, by C. A. Simmons, Deputy 
Glee 


Lodged Apr. 12, 1957, Clerk, U. S. District Court 
Southern District of California, by C. A. Simmons, 
Deputy Clerk. 
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APPENDIX F. 
Peo vel htER CHAUNT, No. 15907-WM 


List or Exairsitrs 


Page in 
In Tran- 
Description Identified § Evidence script 
List of Exhibits 
Certd. copy — Complaint, Xx x 484 
City of New Haven, Conn. 
7-30-29 Warrant of arrest 
under Ord. 729—Disposi- 
tion: Not guilty. Dis- 
charged. 
Certd. copy — Complaint, x xX 484 


City of New Haven, Conn. 
12-21-29 Warrant of arrest 
under p. 609 Charter & 
Ord.— Not Guilty — De- 
murrer filed; over-ruled. 


Certd. copy of Demurrer to Xx Xx 484 
complaint under Ex. B 
dated 12-27-29. 


Certd. copy of Complaint Xx x 484 
New Haven, Conn.—dated 

Mit 1, 1930 City Ct. for 

Breach of Peace—Found 

Guilty $25.00 fine. 


Appeal of Ju. in Ex. D to: Ds Xx 484 
Crim. Court of Common 
Pleas—Nolled Apr. 7, 1930. 


Naturalization forms for x be 35-42, 
Peter Chaunt as follows: 62, 956A 
Preliminary Form for Peti- 112, 206 


tion for Naturalization 


Govt’s 
Zo 


2-C 


2-F 


2-G 


2-H 


2-I 


2-J 


Description 


Second page of Prelimi- 
nary Form for Petition for 
Naturalization. 


Statement of Facts; at- 
tached to Preliminary Form 
for Petition for Naturali- 
zation. 


Instructions: Part of Pre- 
liminary Form for Petition 
for Naturalization. 


Additional information re 
residence—Part of Prelimi- 
nary Form for Petition for 
Naturalization. 


Petition for Naturalization 
(Triplicate). 


Second page of (2-F)— 
Triplicate copy of Petition 
for Naturalization. 


Duplicate copy of Petition 
with original signature of 
Chaunt & witness. 


Certificate of Admission of 
Alien. 


Certd. copies of : Certificate 
of Arrival; original Peti- 
tion for Naturalization; 
Oath of Allegiance. 


Identified 


x 


In 


Evidence 


x 


—— 


rovt's 


Description 


Duplicate of photo of Peter 
Chaunt taken from Certifi- 
cate of Naturalization. 


Communist Party of U. S. 
A. Membership book for 
Alex Feher, signed by 
Peter Chaunt. 


Communist Party of U. S. 
Membership book of Frank 
Hunter, signed by Peter 
Chaunt. 


Communist Party of U. S. 
A. Membership Book of 
Wm. Haines, signed by 
Peter Chaunt. 


Communist Party of U. S. 
A. Membership book of 
John Wren, signed by Peter 
Chaunt. 


Print from Microfilm of 
page 2, Daily Worker for 
Wed. Jan. 22, 1930 w/ar- 
ticle “Lenin Memorial 
Meets” (see col. 3, last 
paragraph). 

Microfilm print page 3, 
Daily Worker, Tues., June 
12, 1934 w/article “800 St. 
Louis Jobless (see para- 
graph 5). 


In 


Evidence 


Page in 
Tran- 
script 


193-197, 
S017 32777905 


193-197, 
326-327, 535 


194-197, 
$27, 535 


194-197, 
S27 pe08 


414, 415, 
421, 425 


414 


i | 


Page ir, 
In Tran- 
Govt’s Description Identified § Evidence script | 
10 Microfilm print, page 1— Xx Xx 410-4 
Daily Worker, Thurs., May 
17, 1934 w/article “Thugs 
Kidnap, Beat Packers (last 
paragraph). 
11 Microfilm print, page 3— Xx x 411-4: 


Daily Worker, Fr. Jan. 23, 
1931, w/article “Little 
Rock, Ark. Active in Sec- 
tion” (see par. 4—“Dist. 4 


scores indifference”). 


1Z Microfilm print, page 3— Xx Xx 409,41. 
Daily Worker, Sat. June 
21, 1930 w/article “For Of- 
fensive Strategy” by Peter 
Chaunt, Dist. Organizer, 


Dist. 15. 
13. Microfilm print—pp. 1 & 3, x x 413-414 
Daily Worker—Mond. Feb. 429, 432-43 


10, 1930 w/article ‘Jobless 
Rally in Conn.” (par. 3, 
p. 1; last paragraph p. 3). 


14 Original of Duplicate Cer- Xx x 72-73, 
tificate of Naturalization 192-197 
No. 4785200 with photo & 11: 
signature of Peter Chaunt. 

18) 3-5-55 Letter New Haven x x 48° 


Prosecutor re City Ord. 
729 of 1929 and page 609 
of New Haven Charter & 
Ordinance. 


»vt’s 


_ 


Description 
Pamphlet—The Communist 
Party In Action by Alex 
Bittelman. 2d ptg. Sept., 
SZ; 


Leninism by Joseph Stalin 
—Vol. 19—Little Lenin Li- 
brary. 


Foundations of Leninism 
by Joseph Stalin—vol. 18 
—Little Lenin Library. 


The Communist Party—A 
Manual on Organization by 
leeeters. 


Why Communism: Plain 
Talks on Vital Problems 
by M. J. Olgin. Pub. Dec. 
ee 


The Struggle Against Im- 
perialist War & The Tasks 
of the Communists—Reso- 
lutions Sixth World Con- 
gress. 


The Way Out—A Program 
for Am. Labor—Prin. Res- 
olutions Adopted by 8th 
Convention—in 1934—Pub. 
1934. 


Stalin’s Speeches On The 
American Communist Party 
Pub. May, 1929. 


Identified 


x 


In 


Evidence 


x 


Page in 
Tran- 
script 


402, 404 


364, 353, 516 


347, 364, 
369-370, 353 


369-370, 
402, 404 


404 


403 


402, 404 


a 
In 
Govt’s Description Identified Evidence 
24 Program of The Com- x Xx 
munist International—pub. 
1936. 
25 The Communist Manifesto x x 
by Marx & Engels. 
26 The Twenty-One Condi- x x 
tions of Admission into the 
Communist International by 
O. Piatnisky. 
27, State & Revolution by V. x x 
I. Lenin—Little Lenin Lib. 
—pub. 1932. 
28 Left-Wing Communism, an Xx Xx 
Infantile Disorder by V. I. 
Lenin. 
29 Thesis & Resolutions of 7th x 
Natl. Convention C. P. 
Mar.-April, 1930, 
30 Resolutions of 9th Conven- x x 
tion of C. P. June w 1936. 
31 Resolutions of 10th Natl. Xx Xx 
Convention C. P. May, 
1938. 
SZ 1938 Constitution of C. P. D4 xX 
as adopted at 10th Natl. 
Convention. 
33 1938 Constitution of C. P. Xx x 
as amended in 1940, 
34 Stalin — Foundations of xX x 


Leninism — On the Prob- 
lem of Leninism. 


394, 40! 


347, 


364-369, 35 


349, 


364-371, 35 


403 


402, 40: 


403-40: 


351, 3 


ovt’s 


wy Nw 


5-a 


3-4 


a 


Description 
Pre-Trial Stipulation. 
Affidavit Showing Good 
cause, filed Oct. 1, 1953 & 
attached to original com- 
plaint. 

Original Affidavit of Mau- 
rice Roberts showing good 
cause. 

Newspaper “Columbian 
Missourian” 7-3-33 
Original Statement of Wit. 
Kalke—20 pp. & attached 
Statements: Ex. A—2 pp. 
& Ex. B—6 pp., submitted 
to Court in camera. 
Photostat of Ex. 38 with 
names of all persons ex- 
cised. 


Identified 


Xx 
xX 


Page in 

In Tran- 
Evidence script 

x 11, 543 

xX 68-69, 

99 
x 100 
x 216-218 


Sealed & not made avail- 
able to defendant. 


20-page statement & 2- 
page Ex. A as excised, 
made available to de- 
fendant. Ex. B sealed & 
not disclosed to defend- 
ant. 


Deft’s 


A-1 


= 


List oF DEFENDANT’S EXHIBITS. 


Description 


“The Communist Trials and 
the American Tradition, Ex- 
pert Testimony in Force 
and Violence,’ by John 
Summerville, Ph.D. 


Letter by Dr. Summerville 
with reference to Exhibit 
A. 


Deposition of Calvin Der- 
ringer taken February 7, 
125; 


Affidavit of Kenneth Kalke. 


American Magazine for 
April, 1940. 


Sworn Statement of Man- 
ning Johnson dated Oct. 9, 
1950. 


Identified 


x 


Evidence scrip 


In Tran 


X 511 


x ous 


X portion of 
statement receiv 
in evidence. 


